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BACK OF EVERY SECURITY 


ANNOUNCING A PROGRAM To PROTECT PROFITS 
AND RESTORE FINANCIAL LEADERSHIP 


ANKERS and industrialists have a vital common interest today. Both are 

trustees of capital, and both are dependent for their successful performance 
—perhaps for their survival as private enterprisers—on profitable investment 
and public confidence. 

Fair profits are the sine qua non of the trusteeship of savings and of the 
system of “private enterprise”. Public confidence is essential to the maintenance 
of the right to such profits as the necessary incentive and reward for investment 
of savings in corporate enterprises. 

Profits—from which come the ability to pay wages, as well as taxes and 
dividends—are under increasing attack from many. quarters. No matter how 
good a job may be done to create profitable conditions in industry, public opinion 
may allow excessive labor demands to squeeze them out, or encourage tax policies 
that take them away. 

It is no longer enough for a corporate manager to do a superior operating 
job, or an institutional investor to sharpen his pencil and do a superior analysis 
job. The people of his community must understand the function and facts of 
profits, reserves and capital investment, in terms of their own daily lives, their 
opportunities and future security. 

The alternative is government domination. We have an aroused public 
opinion. What is needed today is financial leadership that will make it an informed 
opinion. Waiting for the pendulum to swing toward center has brought us to our 
present state of confusion, fear and antagonism. Misunderstandings of our eco- 
nomic system, however, have been nurtured for almost a generation by unopposed 
radical ideologies and pressure groups. 

Recent evidences of a trend to middle-of-the-road attitudes should not lull us 
into a false sense of security, but be the signal for concerted, long-term efforts 
to achieve it. We have paid as high a price for isolationism in business, as we did 
in national affairs. ' 

The trustees and managers of capital are allied as the financial representa- 
tives of the people for whose savings they are the stewards. Further default will 
be a dereliction of their trust. 

Key men in industry, education, labor, agriculture, religion and the profes- 
sions—as well as progressive bankers and trustmen—have urged the necessity 
of public education on “what makes our business system tick”. The trustees of 
the peoples’ savings now have a great opportunity to regain leadership, and in 
the national interest carry out an effective program of economic education in 
their own communities. 

To aid and focus this work, and to provide a liaison between financial, indus- 
trial and other civic leaders, Trusts and Estates will introduce, with the October 
issue, a new department on Financial Relations, a feature of which will be the 
“Community Relations Program”. 

Editorial policy, as in the past, will be directed to promoting the interests of 
trustees. The new cover design, featuring the former subtitle “The Journal of 
CAPITAL”, is in keeping with this broader and more basic approach to the pro- 
tection and advancement of private Capital. It will enable us to serve the mutual 
interests of both types of trustees and carry, to a wide audience of business and 
civic leaders, matters of interest affecting their personal and business estates. 

Under this new program, supported by eminent authors, it is hoped that the 
Trustees of Capital will be able effectively to combine operations with other lead- 
ers of economic thought in the community, to promote public understanding of the 
vital role of savings, investment and profit to the public welfare. 
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pi # Vational iis 


ECONOMIC DEVELOPMENTS AFFECTING CREATION 
AND CONSERVATION OF PERSONAL AND CORPORATE CAPITAL 


SQUEEZING THE SOURCE OF WAGES 
Half Slave, Half Free Economy Unworkable 


HE aftermath of a postwar period al- 

ways has been, and always will be, in 
dire need of reconstruction of capital re- 
sources, both physical and financial. Not all 
of our productive forces utilized in the con- 
duct of the war can be reconverted to peace- 
time needs. Not only are replacements ne- 
cessary but the normal flow of capital goods 
interrupted during the war must now be 
permitted to occupy its place in a sound 
economy. Both capital and labor become 
unemployed when neither can find profitable 
utilization of their functions. 

Recognition of theoretical relationships 
and their practical application, especially 
if subject to government controls, are two 
different things. The functioning of an eco- 
nomic force along natural channels fre- 
quently confronts impediments placed in 
the way by the highly complicated process 
of a modern free enterprise. But in addi- 
tion, solution of our practical difficulties 
today must bear the weight of the govern- 
ment’s determination to bring us through 
the postwar adjustment by a system of 
controls with constantly changing policies 
in application of these controls. Production 
alone can contribute to the creation of cap- 
ital goods; but it requires a free flow of fi- 
nances, or money capital. Any disruption 
in the financial process leads to a similar 
influence on material output. 

Confusion has grown at an increasing 
rate as our government’s wages and price 
policies have been altered in successive 
stages. Immediately after V-J Day wage 
increases were granted as though unrelated 
to prices and profits. Some recognition of 
the price factor was given in strike settle- 
ments last spring, although the upward ad- 
justments of prices granted to struck indus- 
tries were not sufficient to offset the addi- 
tional outlays occasioned by wage increases 
resulting from government-sponsored arbi- 


tration. Another shift in position followed 
reestablishment of O.P.A., and the scattered 
but numerous price advances approved 
have been taken by workers as an invitation 
to exert pressure for additional wage in- 
creases. The cry has been taken up in many 
labor circles—‘“Roll back prices or end pay 
curbs”; and W.S.B. stated on August 15— 
“If prices continue to rise, the pressure of 
rising prices will sweep away the entire 
stabilization program”. Cause and effect 
appear to have been completely confused. 

Business men stand askance and some- 
what bewildered, wondering when the mis- 
use and abuse of theories of ‘social justice’ 
will give way to a realization that further 
wage increases, under current prices, will 
endanger the solvency of many business 
concerns and that, if the whims of labor 
continue to be appeased, dissipation of cap- 
ital and incalculable disruption of our eco- 
nomic structure are not far off. 


Our economy today contains all the ele- 
ments necessary to assure a peacetime busi- 
ness expansion if the course of fundamental 
forces are permitted a free, natural flow. 
Unfortunately, additional higher wage de- 
mands—nurtured by the Wagner Labor 
Act and attained with direct government 
intervention—and government price fixing, 
have left management with little control 
over profitability. But of one thing we may 
be certain. Haphazard price determination 
and disproportionally high wage levels can- 
not indefinitely circumvent the impact of a 
profitless economy. 

Prospect of Reward Needed 
ORKERS should enjoy the highest 

standard of living possible, but this 
can be achieved only by maintaining busi- 
ness incentive with a ratio of wage rates 
to prices and productivity that will pre- 
serve the prospect of reward to capital. 
Free play of economic forces, although un- 





avoidably encountering pitfalls inherent in 
normal cyclical movements, has demonstrat- 
ed its ability to bring us to a progressively 
improving economy, ever since the indus- 
trial revolution. The adverse consequences 
of man-made economic tampering is a part 
of very modern history. 

The formation and investment of new 
capital is impossible when business confi- 
dence disappears. But it is not popularly 
recognized as a prerequisite for expanded 
production and greater employment. Fixed 
and working capital, which represent the 
instruments through which workers earn 
their livelihood, becomes impotent after a 
prolonged dearth of profits. Capital cannot 
be expected to continue active very long 
without remuneration, any more than a 
wage earner is likely to continue to work 
an extra day without pay. 

An Unnecessary Race 

N many sectors the inflated wage rates 

during the latter part of the war and 
additional increases since its end have en- 
croached heavily on resources ordinarily 
providing a return to capital. If the prac- 
tice is continued and offsetting price ad- 
justments are not made, labor will soon be 
scraping the bottom of the profit barrel. 
Many labor groups today are ready to strike 
for further wage advantages at the drop of 
a hat. This new folkway has been deeply 
and indelibly ingrained by almost imme- 
diate grants during the war and the consid- 
erable success achieved since V-J Day by 
threats of or actual strikes, abetted by gov- 
ernment approval or tacit support. Already, 
warnings have been issued or strike no- 
tices filed that are conditioned on O.P.A. 
action in holding the price line. 

An inflationary race between prices and 
wages would be lost by .both, with workers, 
management, and capital all sharing the 
penalties of a race that need not have been 
run. Only by united, cooperative effort can 
they release themselves with immunity. The 
less the government agitates the whirlpool 
and magnifies its velocity, the less effort 
will be required by them to resist the down- 
draft. 


Fight Profits but Cite Ability-to-Pay 


N discussions of wages and prices, profit 

considerations have been included only 
as an incidental, with the tacit approval 
of the idea that profits are either inexhaust- 
able or irrelevant. Although earnings in 
some industries (such as food products, 
beverages, textiles, apparel, and paper and 
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pulp) have not as yet been seriously affect- 
ed by labor disputes this year, net income 
of 345 leading corporations during the first 
half of this year was 7.8 per cent below that 
in the first half of 1945, despite the aid of 
revocation of the E.P.T. on January Ist. 


As a consequence of reconversion costs, 
wage increases, strikes and the indirect 
effects of strikes in general, earnings of the 
heavy industries generally declined this 
year; and in some cases deficits were re- 
ported. The United States Steel Corporation 
has placed the direct cost of the steel and 
coal strikes (exclusive of loss of income) 
at $46 million; and during the first half of 
1946 the company was forced to drain off 
$28 million of its reserves to meet expenses. 


It was reasonably expected that manufac- 
turing costs in war industries would rise 
considerably during and for a short time 
after the conflict, but that other and perni- 
cious forces are at work is suggested by the 
state of health of non-war industries. Twen- 
ty-four of these classifications show that 
average hourly earnings of their workers 
increased 44.6 per cent from 1939 to 1945, 
while output per man-hour advanced by 
only 10.5 per cent, indicating a labor-cost 
increase of 37.7 per cent. Labor cost per 
unit of output in April was 56 per cent 
above the 1939 monthly average.! 


AVERAGES OF OUTPUT PER MAN HOUR 
AND UNIT LABOR COST: 
SELECTED INDUSTRIES 


od INDEX NUMBERS: 1939= 100 be 


1936 1938 1940 1942 1944 


40 
1928 1930 1932 1934 


SOURCE: Bureau of Labor Statistics 


The unbalanced relationship of’ output 
per man-hour and unit labor costs since we- 
entered the war is illustrated in the chart. 


1National City Bank Letter, August, 
1946, and data compiled by the Bureau of 
Labor Statistics. 
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Output per man-hour in 1941 was 9.4 per 
cent above the 1939 level, and unit labor 
costs rose only 1.4 per cent; but by 1944 
the relative positions had been reversed, 
with the advances 3.3 per cent and 40.2 per 
cent, respectively. 
Common Loss from Strikes 

ISING labor costs and declining man- 

hour output in one industry dislocates 
cost and profit relationships in others, so 
that the process is contagious and its ef- 
fects cumulative. When labor costs continue 
to mount to levels high in comparison with 
other corporate outlays, unwarranted drains 
are made on profits; if prolonged the strain 
may become fatal. 


Increased production to accomodate the 
sizeable potential purchasing power accu- 
mulated during the war offers the only 
means of rectifying the present unbalance 
of wages, prices and profits. But output can 
never be increased with stabilizing results 
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while demands for wage increases are con- 
tinually- causing work stoppages in the 
workers’ attempt to bring his wages in line 
with, or more than in line with, a butterfly 
range of fixed-unfixed-and refixed prices. 
It is a disturbing fact that one year after 
the war’s end many essential commodities 
are still in short supply and some items 
were more accessible during than after the 
war. 


The current wave of wage disputes, com- 
menced shortly after V-E Day, have stead- 
ily gained impetus. During the first five 
months of this year total man-days lost 
through strikes stood at 79,700,000, com- 
pared with only 38,006,000 for the full year 
of 1945. On top of this distressing strike 
record, we are now faced with threats of 
more strikes if the new Q.P.A. policy of 
controlled inflation proves incompatable 
with labors’ conception of a satisfactory 
wage. 


LIQUID ASSETS ADD INFLATIONARY PRESSURE 


HE use of liquid assets by individuals 

will exert strong inflationary pressures 
in consumer goods and some investment 
markets through 1946, the Federal Reserve 
Board believes. The demand for consumer 
goods, plus purchasing power obtained from 
the spending of liquid assets and from bor- 
rowing, will continue to exceed the supply 
of goods, particularly of goods in industries 
not yet producing at top capacity. 

As much as 10 to 15 billion dollars of the 
estimated 130 billions of liquid assets held 
in the country, might be used during 1946 
for various purposes. In addition, consum- 
ers might obtain from 3.5 to 4.5 billion dol- 
lars for spending by borrowing on the in- 
stalment plan to pay for durable goods, or 
by mortgage credit to finance housing pur- 
chases. Such was the board’s appraisal of 
findings resulting from the test survey re- 
ported in the Federal Reserve Bulletin for 
August. 

In addition to those referred to above, 
the board lists the following general con- 
clusions based on the national liquid assets 
survey: 

1. Current buying will be paid for pri- 
marily out of current income. 

2. The demand for consumer durable 
goods, in addition to the increase in prices 


of cost-of-living articles, will result in sav- 
ings far below 1945 levels, and in a large 
reduction in the rate of liquid asset ac- 
cumulation during 1946. 


3. Transfers of liquid assets to other 
forms of investment could exert consider- 
able inflationary pressure in the real estate 
market and in markets for securities other 
than Government. 


4. In connection with the estimated 10 
to 15 billion dollars, that might be used for 
various purposes in 1946, allowance must 
be made for the non-inflationary character 
of consumer savings that will be invested 
during 1946 in liquid assets. After such al- 
lowance, it would appear that the likely use 
of individual liquid asset holdings during 
this year constitutes a serious current in- 
flationary pressure. In assessing its full 
inflationary force, account must be taken of 
prospective borrowing. 


5. The liquid assets held by the majority 
of people cannot be considered to constitute 
a reserve fund large enough for carrying 
on regular expenditures in the event of 
drastic changes in income. Total asset hold- 
ings of three-fourths of the people amount- 
ed to less than one-fifth of their annual in- 
come. 





TPDaaRnmes “S &2 OD 


This article reports the last of three parts 
and reviews the first! and second? parts of 
a survey undertaken cooperatively by the 
Federal Reserve System and the Bureau of 


“Liquid Assets and Savings”, Trusts and 
Estates, July 1946, p. 8. 

2“Personal Incomes and Savings”, ibid, 
August 1946, p. 114. 
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Agricultural Economics. The survey is 
based on hour-long interviews with approxi- 
mately 3,000 spending units (family pools) 
selected as to give a representative sample 
of the entire population. A sample survey 
covering only the year 1945 must necessari- 
ly be tentative, but the information re- 
ceived is interesting and significant. 


Actual vs. Statistical Price Rise 


OST of the divergent views regarding 

the effectiveness of price control have 
centered around two questions: (a) Did 
the O.P.A. hold the price line and (b) 
if so, were the fixed prices compatible with 
rising wage rates and the profit level? Price 
advances had been approved from time to 
time, especially in conjunction with the set- 
tlement of strikes during the latter part of 
1945 and during the first half of 1946. The 
post-war bulge in listed ceiling prices is 
shown in the Journal of Commerce price in- 
dex which rose from 110.7 for September, 
1945 to 119.8 in June. Practically all of 
July passed with O.P.A. inoperative, and 
the index reportedly rose to 132.3. Weekly 
advances during August brought the figure 
up to 139.5. 

Superficially, it would appear that O.P.A. 
had been a monitor over prices, and that 
good price behavior was impossible during 
its absence and improved only partly after 
O.P.A. supervisory actions were moderately 
restricted. This widely held conclusion is 
far from the truth; when advocates of price 
control espouse the virtues of O.P.A., they 
fail to mention and explain the many influ- 
ences contributing te:a false statistical dis- 
play. So much so that The Journal of Com- 
merce, whose index was frequently quoted 
to support false deductions, took occasion 
on July 15 to analyze the upward move- 
ment of its index. It was admitted that in 
constructing all indices of this type there 
was no alternative to assuming that ceiling 
prices were those for which commodities 
were actually available and sold, entirely 
ignoring the known fact that black-market 
operations were predominant in many com- 
modities. Also, official. price figures before 
the interruption of O.P.A. activities made 
no allowance whatever for government sub- 
sidies on important food items and some 
metals. 


After recalculation of the daily index, 
making allowances for black market prices 


and adding appropriate parts of subsidies 
to ceiling prices, the upturn of a daily in- 
dex of sensitive commodities from June 28 
to July 15 amounted to 6.3 per cent, com- 
pared with that of 16.2 per cent when the 
method employed fictitious prices. 


An Administration statement to the ef- 
fect that commodity prices had risen by 25 
per cent during July created a widely ac- 
cepted false impression of the cause and 
effect relationship of O.P.A.’s inoperative 
period and price trends. The information 
failed to advise that the index measured 
neither cost-of-living nor retail consumer 
prices. 


Fourteen of the twenty-eight commodi- 
ties in the selected group contributed about 
one-half of one per cent to the rise; one 
single item, silk, made up 3.10 per cent. 
But eight of the commodities accounted for 
60 per cent of the rise in the index and four 
were responsible for 33 per cent. Included 
in the eight items, the increases in corn, 
lard and hogs were all the result of lifting 
ceilings on hogs, which, along with steers 
and butter, had been subsidized. The four 
items contributing to the rise (silk, shellac, 
cocoa beans and coffee) are import items 
whose price cannot be controlled but can 
be disguised through subsidies. 


Additional price advances are being ap- 
proved almost daily; and prospects in this 
direction are retarding a flow of some com- 
modities to markets, while labor pronounce- 
ments indicate further pressure for a roll 
back of prices or demands for further wage 
increases. A good many consumers have 
been led to believe, by unreliable hearsay 
or propaganda, that the upward trends oc- 
curring after July 1 were primarily the re- 
sult of industry’s attempts to bleed the pub- 
lic out of the last possible increment of 
profit. 


Unfortunately, that part of public senti- 
ment which regards price control, even 
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though imperfect, as better than none has 
been misguided by superficial, not actual, 
circumstances. The “free” period was not 
sufficiently long for production expansion, 
encouraged by prospects of profitable opera- 
tions, to reach a point where adequate: sup- 
plies and reduced costs—resulting from 
close to capacity operations—would tend to 
stabilize prices. If the control holiday be 
regarded as a shakedown run, it was the 
black market and the subsidy blind that 
were shaken down, with the wind blowing 
no fat profits to producers. 


For example, small retailers caused an 
immediate retail price rise, on the first day 
that O.P.A. became inoperative) even 
though the goods they offered for sale had 
been purchased at former wholesale ceiling 
prices. Later, when producers formerly op- 
erating under government subsidies raised 
prices to offset the loss of government as- 
sistance, retail prices in these commodities 
were raised out of proportion to the whole- 
sale increase, mostly by the smaller retail 
units. Consumer resentments were often 
met with vague references to producer 
profit gouging. 
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To put it bluntly, producers and large 
business units had a clearer understanding 
of the workings of economic forces—and 
they exercised this understanding; they 
had a widespread reputation to maintain— 
and their efforts were commendable; small 
merchants had an opportunity for legal 
profit—and they took it. It will happen 
again for a short period whenever price 
controls are withdrawn, human _inclina- 
tions and wants cannot be legislated. 


‘0. 


Employers May Discuss Union Election 


Employers won’t have to be so careful here- 
after about what they say or write to their 
employees on the eve of a union election. In 
the M. T. Stevens & Sons case, the company 
distributed to workers a statement announcing 
refusal to bargain on the closed shop and 
checkoff issues involved in the strike threat. 
An examiner for the National Labor Relations 
Board ordered a new election citing the state- 
ment of policy as an unfair labor practice. The 
Board, however, overruled him, declaring that 
the company’s statement had not shut off the 
possibility of future bargaining on the issues 
involved. 
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BUSINESS ON 


USINESS and government — in fact 

any ‘organized and influential group— 
should operate under a public spotlight. 
Well-conducted, the recent and forthcoming 
war-profits investigation by Congress can 
give light on a question of national concern, 
and call to account those unscrupulous prof- 
iteers who flourish in time of emergency or 
government largesse or favoritism. As a 
witch-hunt, however, it could do irreparable 
damage to the vast majority of legitimate 
businessmen who provided the managerial 
“know-how” that ran the Arsenal of De- 
mocracy. 

That we can expect a good deal of sensa- 
tionalism is indicated by Controller General 
Lindsay Warren’s testimony before the 
Mead Committee that “untold millions were 
given away” by the government in war-con- 
tract settlements, in sums greater than that 
recaptured by renegotiation. It will involve 
so-called “businessmen” as well as bureau- 
crats as individuals, but the popular reac- 
tion may be harmful to whole classes and 
thoroughly distort the picture of corporate 
profits and patriotism. 





THE GRIDDLE 


The important point of discrimination is 
between the record of established, reput- 
able business and the Johnny-come-lately. 
And it is not important that some firms had 
an astronomical growth of business; rather 
it is how well, quickly, and how cheaply 
they turned out critically needed goods. 
Hard for bureaucrats to explain will be con- 
tracts given privately or above low-bid to 
paper organizations without any productive 
facilities. Necessary for business to explain 
will be the true facts of profits and their 
relation to productivity. 

Never before has any system turned out 
vital supplies in such quantity, quality and 
rapidity as has the American system of 
free enterprise. The few rotton apples in 
the political and war-baby business barrel 
should be thrown out into the light, but it 
will be up to business to see that the public 
gets a good look in the barrel so it may 
know these are not representative. Many a 
large, established corporation made only a 
cent or less per dollar of sales, but the pub- 
lic is likely to hear more of the sensational 
cases unless industry tells its story. 
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THE CLIMATE OF WORK 


From the London Economist, July 13, 1946 


Great Britain, trying to regain her position in world trade and heal 
the wounds of a costly war, is doing some hard-headed thinking and dis- 
cussion of problems facing industry. We can with profit watch develop- 
ments in this interesting industrial and labor laboratory.—Editor’s Note. 


HE response of workers to a given in- 
f | centive depends principally on what 
might be called the climate of work. Cash 
incentives and the threat of dismissal are 
effective in enforcing hard work only up to 
a certain level. Efforts beyond the “ceiling” 
have to be called forth by public opinion 
acting on the pride or conscience of indi- 
vidual workers; public opinion, in this case, 
being first and foremost the opinion of the 
small group with which a man comes into 
close contact in the course of his daily work. 
Quite clearly, the mental climate surround- 
ing work must be the main point of attack 
in any drive to promote greater efforts on 
the part of the reasonably competent and 
conscientious worker. 


Great Britain is here at a definite disad- 
vantage in comparison with Russia or the 
United States. American and Russian work- 
ers alike feel a real pride in the achieve- 
ments of respectively the leading capitalist 
and the leading socialist industry of the 
world. The British worker tends to be be- 
twixt and between. The old reliance on free 
private enterprise and pride in the achieve- 
ments of British industry have been largely 
talked out of him, while the planners have 
not yet offered him any convincing alterna- 
tive. It is not surprising to find, as a result, 
the suspicious and uncooperative attitude 
... that makes the creation of a new frame- 
work of industrial relations urgent. 


The attempt to build up a system of in- 
dustrial relations consistent equally with 
free enterprise and with meeting the rea- 
sonable claims of labour will have to pro- 
‘ceed along four or five main lines. The first 
and most essential step is of course to pro- 
mote an effective and as nearly possible 
fool-proof policy for full employment. 


Secondly, a wages policy is needed both 
in the interests of national finance and to 
ensure the right distribution of labour be- 
tween industries; but it is politically im- 
possible without a policy for profits. A prot- 
its policy is in any case essential if the full 
support of labour is to be obtained for all- 
out production. A vague feeling that the 


marginal pound goes as unearned incre- 
ment into the pocket of an absentee share- 
holder is one of the main influences fixing 
the “ceiling” of workers’ effort. Basically, 
the aim of profits policy must be to give 
the worker good reason to believe that divi- 
dends represent nothing more than payment 
for value received. The Labour movement is 
ready to recognize the value of the really 
vital part of profits that stays in the busi- 
ness to buttress it against misfortune and 
to build up its strength; but it is not so easy 
to satisfy where the distribution of divi- 
dends is concerned. 


Thirdly, clearly defined objectives, fully 
understood by all ranks, are as essential in 
industrial as in military policy; their ab- 
sence since the end of the war has been a 
definite brake on production. More light is 
also needed on the way in which policy 
works out in practice, particularly as it af- 
fects costs and financial results. The aston- 
ishing lack of information of this kind 
needs to be remedied equally for the sake 
of industrial efficiency and in order to clear 
away the taint of conspiracy which far too 
many Labour leaders still tend to attach to 
private enterprise. 

Fourthly, it is commonplace today among 
management experts that comparatively 
few firms organize the contacts between 
managerial and supervisory staffs and 
their workers to the best advantage. This 
is the key point in the whole system of in- 
dustrial relations. The main problem is to 
improve informal contacts in the course of 
ordinary work; the great need is for better 
training in personnel matters for staff at 
all levels. 

Finally, it is clear that a review of the 
machinery and staffing of the trade union 
movement is long overdue. So also—though 
in this case there are welcome signs of 
progress—is an overhaul of trade union 
ideology. Let the unions argue as they will 
over the division of the product of industry, 
provided only that they recognize that the 
first essential is to maximize the output to 
be divided. 





PUBLIC RELATIONS ADVERTISING 
RECENT EXAMPLES anp SOME LATENT POSSIBILITIES 


A Trusts and Estates Interim Report on the “Institutional Advertising” of Private Enterprise 


“WFYHE sharp break in the stock market 
just after Labor Day, featured as front 
page news, sent more than stock prices 
down. Chills went down the spines of re- 
sponsible leaders in business and econom- 
ics who are watching with apprehension 
the trends of public opinion. These leaders 
feel that a bust and depression, even of 
short duration, would severely damage our 
free, private, competitive economy and ac- 
celerate the drift toward collectivism. 

As long ago as last April, Don Belding 
went at the meeting of the American As- 
sociation of Advertising Agencies with his 
warning keynote, “Dig now or die later!”, 
which in advertising jargon means ‘busi- 
ness must sell itself to the public’. 

Now comes a strong warning as to the 
present state of public opinion from Alfred 
Schindler, under-secretary of Commerce 
and a former St. Louis business man. His 
warning has the ring of the one sounded 
last spring. It is no echo, however, for it 
comes from a different housetop—that of 
a government official. 


Speaking less cryptically, but no less ear- 
nestly, to a group of business men in New 
York after Labor Day, Mr. Schindler said, 
“Public opinion is headed in the opposite 
direction to where it wants to go, because 
nobody seems to know how to guide it right. 
... Although government, industry and la- 
bor all want a free economy, no one seems 
to know what makes a free economy tick... 
and little progress can be made if pressure 
groups continue to fight each other in fields 
where their essential interests are identi- 
cal, such as the preservation of a free econ- 
omy.” 

Teach Economic Facts of Life 
HE suggestion has been made that 

_ businessmen allocate ten per cent of 
their advertising budgets to educate the 
public in the simple economic facts of life. 
While no such ‘tithe’ has been pledged, 
policy makers in outstanding organizations 
such as the Association of National Adver- 
tisers, American Newspaper Publishers As- 
sociation and the American Association of 
Advertising Agencies are devoting atten- 
tion to this important need for a better un- 


derstanding of economic and industrial re- 
lations subjects. 


The 1946 edition of The Blue Book cites 
78 campaigns of national newspaper ad- 
vertising which achieved significant results. 
The yearbook, published by The Bureau of 
Advertising (ANPA), gives case histories 
of noteworthy advertising successes. De- 
spite the importance of the subject, few 
devoted attention to giving information on 
economic and enterprise subjects. The 
Union Oil Company continued its “Fifth 
Freedom” series devoted to telling the peo- 
ple about the formation and economic struc- 
ture of the American corporation. A Néw 
York Stock Exchange series was devoted to 
a better understanding of the responsibili- 
ties of ownership of securities, and the role 
of free markets in the national economy. 
The Savings Banks of New York State 
series featured cooperation with the gov- 
ernment in the sale of war bonds, and 
developing public appreciation of thrift and 
savings to offset the forces of inflation. 


One estimate of the progress business 
has made so far in its belated public rela- 
tions program was made recently by Arthur 
H. Motley, publisher of Parade Publica- 
tions, Inc. at a meeting of Manhattan’s In- 
dustrial Advertisers Association. His ap- 
praisal: “‘You’ve done a lousy job.” And 
that, “No advertising man worthy of the 
name would have approached the problem 
as some have done. ... They might as well 
put the money in the bank and talk to them- 
selves in a phone booth”. 

Industry’s greatest failure, according to 
Mr. Motley, is its inability to get facts be- 
fore people. He, for instance, didn’t know 
that steel hadn’t had a price increase since 
1937 until the American Iron & Steel Insti- 
tute announced it after the steel strike. 
Only the uninformed are extremists, he 
said, applying the criticism to ‘the Union 


League Club’ as well as to political radicals. 


Audience Primarily Citizen Worker 


HE audience sought by business in its 
present campaign is primarily labor, 
organized and unorganized. The laborer, as 
an individual citizen, must be shown where 
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What’s so PRIVATE 
Abeut PRIVATE ENTERPRISE? 
Heading for copy used by Northern States 
Power Co., which emphasizes that the company 
is “everybody’s business — Yours . 
your neighbor’s.” 
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he personally benefits in the general pic- 
ture. The “Story of American Business” 
will be interesting to him only if he can 
identify himself in the plot. A booklet pre- 
pared by the Advertising Council and the 
Treasury Department Savings Bonds Divi- 
sion gets to the crux of the matter: 

“There seems to be little doubt that the 
self-interest appeals are the strongest ones 
today. Advertising based on a man’s desire 
for security, for leisure, for the protection 
of his family, for the advancement of his 
family’s welfare, for all the personal goals 
which are common to most of us, can be 
powerful and effective advertising.” 

Under a heading of How to Defeat the 
“isms”, the text suggests: 
“.... See that every American has as big 
a financial stake as possible in his country, 
his Government and the American way of 
life.” 
Identify Individual Benefits 

VEN when there is no direct interest 

or financial stake, a mutual interest 

can be established as Northern States Pow- 
er Company has done in its ad series with 
headings and text, such as: 

What’s the Electric Company Got to do 
WITH ME? 
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“Your electric company has quite a bit 
to do with you, Mister. Because you prob- 
ably have a very real interest in its opera- 
tion, its efficiency, and its low rates. 

“Your electric company is everybody’s 
business. It belongs to you, to your neigh- 
bor, to the people you meet every day. All 
kinds of folks are stockholders—house- 
wives, farmers, merchants, teachers, doc- 
tors”. 

On the more general subject of our en- 
terprise system the Northern States Pow- 
er Company advertisements brought the 
subject home to the individual: 

“What is meant by freedom of enter- 
prise? The answer? The answer is the free- 
dom of the individwal—the right of every 
American to work when and where he 
wishes within reason. To enter any busi- 
ness or profession. To create, produce and 
benefit by his own success. That’s a power- 
ful incentive. Call that any name you like. 
Call it Free Enterprise or Democracy or 
Opportunity. Whatever you call it, it’s 
American-bred-in-the-bone.” 


The real key to the understanding of 
our capitalist economy is an understanding 
of profits. How much .profit? Who gets it? 
Where does it come from? If there’s profit, 
why don’t I get more? To give a real under- 
standing of profit (and loss) is to clear up 
the most misunderstood subject in the cap- 
italist economy. The International Harvest- 
er copy shown is a good example of con- 
structive copy in this field. 


What is Capital? 


MUCH discussed advertisement used 

by a bank to laud virtues of the capital- 
istic system during a strike was by the 
First National Bank of Meadville, Pa., 
which said in part: 


“Today pretty nearly everybody is a cap- 
italist. 

“First of all, just what is capital? Well, 
capital is what you have left over after 
you’ve paid for a living. It’s your savings 
account, your war bonds, the home a fellow 
owns or his farm. An automobile is a form 
of capital. Capital is created when you ad- 
just your living so that you have a sur- 
plus. 

“Capital is used, principally to buy tools 
which craftsmen use to produce more goods. 
A factory building is a tool, so is an intri- 
cate lathe or an automatic machine that 
may cost thousands of dollars. 

“Your surplus—pooled with the surplus- 
es of other people in the reservoir of credit 
set up by the independent American bank- 
ing system or perhaps invested directly in 
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ployees and stockholders, that its institu- 
tional. program is written to a “jury” of 
eight persons, who ultimately determine the 
success and prosperity of the company. 
They visualize this jury as—the consumer, 
the citizen, the feed dealer, and the appli- 
ance dealer. The company feels that each 
of these persons has his own preferences, 
his own problems, and his own prejudices. 
Therefore, if they can have each person 
understand what the company is doing in 
his interest, they build a friendly feeling 
for the company and its activities and prod- 
ducts. 


stock of an industry—buys these better 

tools. Better tools mean increased produc- 

tion and a better standard of living.” 

An advertisement of Merrill Lynch, 
Pierce, Fenner & Beane showed a land- 
scape with fields full of $$$$$$ bearing on 
our present plethora of money— 

A “Dollar Poor” America. . 
you can do about it. 

“In years past they spoke of people who 
owned vast untilled acreage (and not much 
else) as being ‘land poor.’ In the same 
sense, America is ‘dollar poor’ today, even 
with war-swollen payrolls already shrink- 
ing.” 

“Supreme Court” of Public Opinion 

ENERAL Mills explains in the Mod- 

ern Millwheel, published for its em- 


. and what 


General Mills has advanced an interest- 
ing concept of its publicity responsibility— 
“The structure of the company might be 





What is your GUESS 


on our profits. ot 


Sometmes, although an idea is 
wrong, it does no harm. Like the idea 
that a square jaw is the sign of will 
power. That winters aren’t as severe as 
they used to be, or that red hair de- 
notes quick temper. 

But there are other wrong ideas, 
which are definitely harmful to public 
confidence in and understanding of in- 
dustry. One such idea is the current 


Public guess on war profitS.....s0eseeesee0 30.0¢ 
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BETAS PLOT... eee eececeeeeeeeree 
In this survey, the average of the guesses by 
the public of the war-time profits made by 
industry was... thirty per cent (30%). 

But im the four war years of 1942, 1943, 
1944, and 1945, the profits of International 
Harvester. Company averaged only... 4.9% 
on sales. Less than one sixth of what the general 
public “guessed” for all industry. 

For this period, the year by year per cent of 
profits on sales was: 1942—7.34, 1943—5.59, 
1944—3.95, 1945—3.93. 
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In the four peace years of 1938, 1939, 1940, and 
1941, the profits of International Harvester 
Company averaged ... 7.17%. This is well under 
half of what the public “guessed” for all industry. 
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Majerity think fair profit in nermal times is 
International Marvester’s 


‘The survey indicates the public knows that in 
our economy profits are indispensable. And 


“guessing” about profits made by large 
business organizations. 

Many people are apt to grossly ex- 
aggerate the money made by business. 
So Opinion Research Corporation (an 
independent organization) made a sur- 
vey to learn just what the public thinks 
about profits. Compare these guesses 
and yours with the International Har- 
vester profit figures given below. 


the majority regard 10% as a fair rate of profit 
in normal times. Many large businesses, in- 
cluding ourselves, would consider it a banner 


year if we could reach this figure. Our average 


profit for the last ten years—four war and six 
peace—was 6.43 %—more than a third less than 
what the public considers fair. 

All these figures show that our profits are not 
high. As a matter of fact, the entire farm ma- 
chinery industry is a low profit industry. In 
1944, the Federal Trade Commission published 
a list of 76 industries ranked in order of their 
ratio of profits to sales. The farm machinery 
industry was 57th on the list. 


What About Current IM Prices? 


When the War ended and we planned our 
peace-time production, we had hoped to be 
able to serve our farmer customers at the same 


level which has held since 1942, regardless of 


war-time increases in costs of wages and ma- 
terials up to that time. But recent develop- 
ments have forced a change in our plans. 


LTD taxes, prorirs, ere. 


Wages and materials consume nearly all of 
every dollar Harvester takes in from sales. A 
Government board has recommended and the 
Company has agreed to pay a general wage in- 


crease of 18 cents per hour for Harvester factory 


employees. The Government has also allowed 
price increases on raw materials which we pur- 


Tamed Raves profit par Doar on sales 
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chase in large quantities. Steel has had an 
average increase of 8.2%. 
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There has been no general increase in our 
prices since they were frozen by the Government 
early in 1942. 

So our situation today is that what we BUY 
costs us 1946 prices. We will be paying average 
hourly wages 56% above 1941. For what we 
SELL we get only 1942 prices. This condition 
cannot long be met out of our present low 
rate of profit. 

Future Prices on IM Products 
It is plain that price relief will be needed to 
meet the increased wage and material costs 

We regret this necessity. We prefer to lower 
prices, when possible, rather than raise them 
and we know our customers prefer to have us 
do that. We had hoped to be able to “hold the 
line,” at least. 

But we do not see how we can avoid oper- 
ating at a loss if our prices continue to remain 
at their present frozen levels. We will NOT 
“cut corners” on any of our products, because 
QUALITY IS THE FOUNDATION OF 
OUR BUSINESS. 

Our customers can be certain that we will 
seek no more than a moderate profit, both be- 
cause of our policies and because we have ap- 
proximately 300 competitors fighting us vigor- 
ously for your business. Our request for price 
relief will be no more than is necessary to insure 
continued service to our customers, continued 
work for our employees, and a reasonable re- 
turn for our stockholders. 


Newspaper copy used by International Harvester 
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Good American 


If I was a school teacher I 
think I’d insist on the country go- 
ing back to the fifth grade... 

To study out the real meaning 
of words . . . take the word “se 
curity,” for instance. . 

At the first hearing, everybody 
would say they would want it. 
But when you come to define it in 
the light of what the politicians 
and some other folks mean, you 
get an entirely different picture . 

For these folks don’t offer “se- 
curity” for nothing. In oilions 
they want control of your work, 
your action, even your money... 
and the way you vote! 

Extracts from column series 
published in 28 labor papers by 
Keystone Steel & Wire Co., Peoria. 





compared to that of an iceberg—, visible 
and % unseen.” The company must enlight- 
en its “ ‘Supreme Court’ of public opinion” 
on that part of the interests and activities 
out of the general view. 

The unseen and uncomprehended part of 
the enterprise system, and business operat- 
ing within it, is the part on which the pub- 
lic must be enlightened. An economy or a 
business which can openly meet a searching 
gaze from any direction cannot long be mis- 
understood. 
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Merger Trend 


A sharp ircrease in business mergers since 
V-J Day, with larger companies absorbing 
small ones, has been reported by the Depart- 
ment of Commerce, in a “trend closely re- 
sembling corporate concentration that occurred 
following World War I.” 


The recent corporate mergers have been 
noted especially among drug and pharm- 
aceutical companies, alcoholic beverage com- 
panies, dairy concerns, paper mills, textile 
mills and metal and fabricating plants. Im- 
petus toward the trend is given by the highly 
liquid asset position of the nation’s corpora- 
tions, their ownership of well-established 
nation-wide outlets and their nationwide ad- 
vertising programs. 

Noting that mergers are most common in 
prosperous times, Secretary Wallace observed 
that “continuance of the trend for a number of 
years will have important repercussions on the 
nation’s economic system, primarily because 
competition will be further reduced and oppor- 
tunities of small business further limited.” 
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For House-magazine Editors 


“House Magazine Copy, Writing and Prepar- 
ation” is the first of a series of booklets on the 
production of company publications published 
by The Champion Paper and Fibre Co., Ham- 
ilton, Ohio. 


News and feature stories, their sources and 
handling are discussed as a matter of practical 
application. A bibliography contains a list of 
standard reference works that company edi- 
tors will find of value. 


Booklets for later release will deal with 
magazine layout, illustration and production 
by letterpress and offset. 

The series, written by K. C. Pratt, editor 
of Stet, will be distributed to company editors. 


a 


Set Up P. R. Firm 


The firm of Fleishman, Hillard & Associates, 
St. Louis, Mo., has been formed to specialize 
in the study of public relations problems for 
banks and other financial institutions. 





COMPLETE TRUST- SERVICE IN GEORGIA 


through eleven offices in six cities 





CORPORATE REPORTS INADEQUATE 


Security Analysts Cite Needs and Omissions 


RUTH I. CARLSON 
Research Analyst, M. K. Mellott & Co., Pittsburgh 


Excerpted from The Analysts Journal, 2nd Quarter 1946 


To ascertain the attitude of the financial community toward current 
corporate reporting this public relations firm sent (Nov. 1, 1945) 1,000 
questionnaires to analysts associated with banks, brokers, financial pub- 
lishers, investment counselors, investment trusts, and insurance companies. 
In addition, trust officers of banks in major cities, insurance companies 
holding industrial securities, financial editors of principal newspapers and 
financial magazines, and brokers and investment counsel in Pittsburgh 
were included. Results are summarized below. 


ESPITE marked gains in corporate re- 

porting in the last decade, there is 
still room for substantial improvement in 
content, in clarity, in frequency, and in hu- 
manization, according to over 56% of the 
survey respondents who declared that, in 
general, corporate reporting being done to- 
day constitutes an “inadequate” job of sup- 
plying the needs of the security investor. 
The security analyst finds his function 
greatly handicapped by the limitations of 
really useful financial information, the vir- 
tual absence of much nonfinancial informa- 
tion... and the diversity of sources. 


Although corporate reports were consid- 
ered the first and best source of informa- 
tion, 96% of the respondents used statisti- 
cal services for the convenience of having 
data assembled in one place. Institutional 
investment appraisers will be more familiar 
with and probably more kindly disposed 
toward that corporation which makes a 
point of supplying comprehensive informa- 
tion concerning its operations and policies. 


Nonfinancial Information Required 


URPRISINGLY broad response to the 

question on nonfinancial information 
suggests the need for developing a compre- 
hensive reporting program. The nature and 
variety of these subjects preclude inclusive 
treatment in a single annual document but 
point to the need of a program for distri- 
bution throughout the year. 


Close to 67% of the survey respondents 
felt that “competition” deserved fuller 
treatment in corporate reports .. . with dis- 
cussion of the trend and principal factors. 


Of particular interest is the attention 
given to “management.” A New York bank 


suggested brief descriptions of principal 
executives. Better information on a com- 
pany’s research program was considered 
essential to throw light on the progressive- 
ness of management, as well as on the com- 
pany’s future prospects. Interest was ex- 
pressed in the cost, personnel involved, and 
general objectives sought. 


Some 88% specified one or more com- 
panies whose reporting ‘deserved commen- 
dation. General Motors, United States Steel, 
Caterpillar Tractor and General Foods were 
most frequently cited as examples. Many 
pointed to the railroads and public utilities 
as providing more complete information 
than industrial organizations. Chesapeake 
and Ohio and Consolidated Edison ranked 
high among commentators. 


Miscellaneous Suggestions 


ECURITY analysts in general favored a 

considerable broadening of the report- 
ing base with emphasis on distribution 
more often of material which would help 
them appraise the future. The financial 
markets want “hard facts” and are quick 
to distinguish the real thing from mere 
window dressing. 


The security appraisers stressed the need 
for more disclosures on company policies 
covering practically the entire field of man- 
agement responsibilities, from prices, pro- 
duction and distribution, to labor, govern- 
ment, customer and stockholder relations. 
Such statements of company policy assist 
investment analyzers in appraising the com- 
pany’s progressiveness and its probable 
success in coping with future developments. 
What is needed is help on the factors which 
will modify or change past trends in the 
future. 
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Security analysts found little difficulty in 
spotting the areas of corporate reporting 
where they felt considerable improvement 
could be made. Costs, depreciation policy, 
and reserves ranked as the first three fields 
of inadequate reporting. Under “costs” the 
most frequent request was for “more de- 
tail” or “more segregation.” This usually 
meant cost break-downs for wages, salaries, 
administration, materials, supplies, and dis- 
tribution. Seventy-two per cent of the re- 
spondents ranked the general cost analysis 
of most corporations as still in need of am- 
plification. 


Comments indicated the desirability of 
providing broader information on the kinds 
of taxes paid. Less than three per cent 
found occasion to criticize dividend report- 
ing. The main request was for statements 
of dividend policy. Among the more signifi- 
cant miscellaneous comments volunteered 
by the security analysts was the request for 
long-term statistical records of earnings 
and taxes. A 10-year table was considered 
as minimum. 


At your service 


in Connecticut 


When you desire a representa- 
tive in this state to act in any 
fiduciary capacity, this institu- 
tion is well equipped by up-to- 
date knowledge and experience 


to assist you. 


Established 1792 


Resources over $155,000,000 


Hartford National 
Bank & Trust Co. 


HARTFORD, CONNECTICUT 
Member Federal Deposit Insurance Corp. 
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New ‘Financial Reports’ Survey 


The general public’s attitude towards an- 
nounced profits and the methods of computing 
profits is being surveyed by controllers of 
business concerns in the United States, under 
a grant from the Controllership Foundation. 
The survey, the first project undertaken by the 
Foundation, is being conducted by Opinion 
Research Corporation. 


“Statements of company earnings no longer 
go only to stockholders,” explained Daniel J. 
Hennessy, vice president, Jamaica (Long Is- 
land) Water Supply, president of the Founda- 
tion. “They are now distributed to employees, 
governmental agencies, libraries, colleges and 
universities, teachers and many others. Con- 
trollers want to know whether their state- 
ments are meeting the needs of this expanded 
audience, as well as of the companies in- 
volved. 


“This survey should determine whether the 
problem of communicating the facts about 
business to the public is one of lack of faith 
in the reliability of figures, or whether in- 
ability to understand such figures constitutes 
the major stumbling block. Preliminary results 
show that the average man’s conception of 
business profits is little short of fantastic.” 





For ancillary service in Minnesota 


FIRST NATIONAL 
BANK of MINNEAPOLIS 


115 South 5th Street 
Minneapolis 2, Minnesota 





—THE CAPITALABOR TEAM— 


EMPLOYEE-EMPLOYER RELATIONS 


To promote full and harmonious co-opera- 
tion, the Canadian Manufacturers’ Associa- 
tion believes that the following principles 
should govern relations between employees and 
their employers. 


A—Both Employees and Employers Should 


(1) Regard continuity and quality of serv- 
ice to the public (the customer), as the first 
consideration. 

(2) Observe faithfully the provisions of 
every agreement. 

(3) Seek constantly to discover methods of 
increasing production and improving products. 

(4) Consider with open minds proposals 
made by either party, constantly bearing in 
mind that neither can operate without the 
assistance of the other. 

(5) Settle differences by negotiation in 
good faith without interruption of operations. 


B—Employers Should 


(1) Provide facilities for efficient and eco- 
nomical production and make reasonable pro- 
visions for the safety and health of employees 
during hours of employment. 

(2) Select and develop supervisors, techni- 
cally competent, who will deal fairly with the 
men and women they supervise. 

(3) Respect the right of employees to asso- 
ciate freely for all lawful purposes. 

(4) Bargain collectively, where representa- 
tives have been freely chosen by a majority of 
employees affected. 


(5) Organize operations so as to promote 
maximum regularity and continuity of em- 
ployment. 

(6) Give employees opportunities to pro- 
gress within the organization according to 
ability, experience and merit. 

(7) Support and develop good wage stan- 
dards. 


C—Employees Should 


(1) Recognize the employer’s right to plan, 
direct and manage the business. 

(2) Perform duties in an efficient and in- 
dustrious manner. 


(3) Co-operate freely with management in 
meeting problems concerning employees. 


(4) Conserve and protect the products, 
plant, equipment and machinery, and respect 
the rights of employers as the owners of the 
property. 


(5) Recognize an _ individual employee’s 
right to join or not to join any lawful organi- 
zation of employees or citizens without impair- 
ing his right to work. 


STABILIZED EMPLOYMENT 


“Annual Wages and Employment Stabiliza- 
tion Techniques” is a practical outline of the 
factors top management must consider before 
embarking upon a guaranteed wage program. 
It discusses methods of reducing employment 
fluctuations and includes detailed check list 
to help evaluate benefits and costs of various 
stabilization measures. 


Research Report No. 8 by American Man- 
agement Association. 


NEW LABOR AGENCY 


The unanswered questions which labor and 
management ask as they strive for greater 
harmony and understanding in their daily 
relations will be subjects for study by a newly 
created agency of the New York State Depart- 
ment of Labor. In addition to the study of 
collective bargaining practices, the agency 
will keep a record of the causes and outcome 





SIDE GLANCES 


By Galbraith 


ERVICE, INC. T. M. REO. U. S. PAT. OFF. 

“My congrats to all the members for settling the issue of 

capital and labor—at the next meeting we'll select the 
most romantic leading man in the movies!” 
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of strikes, will maintain a statewide directory 
of labor unions and of employers, and will 
build up a library of material dealing with 
labor and industrial problems. 
a 


Wall Street Union Drive 


The drive to unionize white collar workers 
in Wall Street received an upset in its first 
test. Employees of the brokerage firm of 
Harris, Upham & Co., by a vote of 197 to 
115, rejected the United Financial Employees, 
an independent union, as their bargaining 
agent. 

The election was held under the jurisdiction 
of the State Labor Relations Board after 
denial of Harris, Upham’s contention that its 
operations were in interstate commerce and 
should therefore come under the jurisdiction 
of the National Labor Relations Board. 

The refusal by the firm to recognize the 
union set off the “show of strength” demon- 
stration in mid-August when some 700 union- 
ized employees of the New York Stock Ex- 
change conducted a strike vote during working 
hours. 

A second setback to the union came with 
announcement that employees of Carl M. Loeb, 
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Rhoades & Co., rejected UFE as their bargain- 
ing agent by a count of 272 to 67 votes. 

The present drive is toward expanding 
UFE’s present membership of 5,000 to 50,000 
workers in securities and commodity ex- 
changes and member brokerage firms through- 
out the country. The announced goal compares 
with a 65,000 membership of the United Office 
and Professional Workers of America (CIO). 
With a total of 12,000,000 white-collar workers 
in the nation caught between labor-manage- 
ment strife and rising: living costs, observers 
believe the goal may soon be attained despite 
the present setbacks. 

The first move to enlist bank employees was 
announced late in August by M. David Keefe, 
UFE president, with the filing of a petition 
with the SLRB for a collective bargaining elec- 
tion among employees of the Empire ‘Trust 
Company. The UFE claims to represent a 
majority of the bank’s 350 employees, with the 
exception of certain executive personnel. 

The union meanwhile announced that it plan- 
ned to file charges with the SLRB against 
Harris, Upham and the Empire Trust for un- 
fair labor practices. It is expected claim will 
be made of action by these two employers to 
discourage membérship in the union. 
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If you are considering a 


Pension or Profit Sharing Trust... 


you will want to know 


@ What can and what cannot be in- 
cluded in your Plan. 


The Laws and Regulations relating 
to such Trusts. 


The approved provisions of Trust 
Agreements. 


The Advantages to your Business 
and your Employees. 


All this information will be found in our authoritative 
analysis, 
“PENSION AND PROFIT SHARING TRUSTS” 


.. . Especially helpful to insurance counselors, attorneys, 





accountants, and actuaries. 


Your copy of this booklet will be sent on request. 
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VERSATILITY in tiquidating 


Large Blocks of Securities 


The problem of disposal of large blocks of securities is one 
which calls for the services of a firm experienced in this par- 
ticular field because of the special considerations involved. 

Further, the time to discuss the means by which the 
transaction is to be handled is when the necessity for such 
liquidation first arises. It is at this stage that experience 
and balanced judgment count in determining the course 
to be followed. 

Smith, Barney & Co. has been active in the field of 
Secondary and Special Offerings since the inception of 
these methods of distribution; the firm is, of course, equally 
competent in the matter of private placements and of 
following the normal procedure of liquidation on an 
exchange on which the security may be listed. 

If you are faced with the problem of liquidation of 
securities, we suggest that this versatility may be of value 
to you now. One of our partners will be glad to discuss 
procedure with you—in strict confidence, of course. 





Smith, Barney & Co. 


Members New York Stock Exchange 
14 Wall Street, New York 5 
522 Fifth Avenue, New York 17 


Philadelphia Chicago 





COMMERCIAL — SAVINGS —> TRUST 


Editorial 


ESS than half a hundred banks as yet 
have mutual or common trust funds, al- 
though permissive laws have been enacted 
in 25 states. But for the benefit of those who 
have such facilities and to indicate possible 
advantages to those who have their eyes 
open to the potentialities, this inquiry is 
put on the record. 


New and profitable business is admitted- 
ly the lodestar of every trust department. 
It is also true that one of the greatest bar- 
riers to securing this business is the busy- 
ness or procrastination or inaccessibility of 
the very people who have “that kind of 
estate’. Having been so successful in ac- 
cumulating a fortune—modest or immodest 
—they often feel they can do the conserving 
job as well as they have done the accumulat- 
ing. 


Why not start earlier? Why not follow in 
finance the pattern that is followed in busi- 
ness development? Look over the checking 
accounts of those who are building an es- 
tate and bring them into consultation with 
the trust department officers. If they have 
a few thousand dollars they have the basis 
for an estate plan—rough but ready. 

Life insurance may be the first need. If 


so, tell prospects, and why, and they will ap- 
preciate the advice. So will the life under- 
writer. If they have the funds to warrant 
a trust plan, even though there is only $5,- 
000 or so to start, they are on the way up, 
and an estate objective can be a great help 
and directive. 


The normal progress of a to-be estate or 
trust prospect is from savings account to 
savings and checking account to life insur- 
ance* to trust. But too often he has no op- 
portunity to hear about or appreciate the 
role of the trust fund. It has always seemed 
to be the rich man’s prerogative. 


That is an advantage, if followed 
through. Having been a commodity built 
for the carriage trade, the trust is a desir- 
able thing. Now the common trust fund has 
brought it within the reach of many. It 
would appear very worth while for trust 
institutions to consider how they could 
serve the young man with a growing sav- 
ings or checking account by providing a 
trust program under which he could start 
from a modest sum, through the common 
trust fund investment to his objective: his 
family’s protection. 


*Over and above clean-up needs. 


New York Trust Division Organized 


At the organization meeting of the newly 
created Trust Division of the New York State 
Bankers Association to be held September 16, 
officers and members of an Executive Com- 
mittee will be elected and By-Laws adopted 
governing the operation of the Division. Chief 
function of the new Division will be to handle 
all trust matters of concern to Association 
members exercising fiduciary powers. There 
are 316 trust departments maintained by banks 
in New York State. 

George C. Barclay, vice president, City Bank 
Farmers Trust Company, New York, was nom- 
inated as Chairman of the new division. Aurie 
I. Johnson, vice president, First Trust and De- 
posit Company, Syracuse, was designated for 
the office of Vice Chairman. Mr. Barclay was 
1945-1946 Chairman of the Association’s Com- 
mittee on Trust Functions, which has been 
abolished. 


Nine men were proposed to constitute the 
Division’s Executive Committee which is com- 


posed of three classes of three men each, the 
first class to remain in office for one year, 
the second for two years, and the third for 
three years. The following were nominated for 
membership on the Committee. 


Class of 1947: Henry A. Theis, Guaranty 
Trust Co., New York; J. M. Hodges, Exchange 
National Bank, Olean; John W. Remington, 
Lincoln Rochester Trust Co. 


Class of 1948: Bernard A. Gray, Northern 
New York Trust Co., Watertown; William A. 
Eldridge, Central Hanover Bank and Trust Co., 
New York; Thomas Cantwell, Vice President, 
Manufacturers and Traders Trust Co., Buffalo. 


Class of 1949: John J. Graeber, Chase Na- 
tional Bank, New York; William T. Haynes,’ 
Marine Midland Group, Inc., Buffalo; Charles 
A. Ten Eyck, National Commercial Bank and 
Trust Co., Albany. 


These nominations were made by a commit- 
tee headed by Mr. John W. Remington. 
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Program Of . 
REAL PROPERTY, PROBATE AND TRUST LAW SECTION 


AMERICAN BAR ASSOCIATION 


Atlantic City, N. J. — October 28-29 


October 28: 2 P.M. 


Symposium on Housing: 

Planning, Rebuilding and Developing Metro- 
politan Communities, Myres S. McDougal, 
New Haven, Conn. 

Public and Private Housing, Robert Louis 
Hoguet, New York 

The Need for a Statute of Limitations on 
Defects in Titles, Ralph W. Aigler, Ann 
Arbor, Mich. 


Summary of Committee Reports: 

Substantive Changes in Real Property Law, 
Olaf H. Thormodsgard, Grand Forks, N. D. 

State and Federal Legislation Affecting Real 
Property, William L. Beers, New Haven. 

Significant Decisions in Real Property Law, 
W. Lewis Roberts, Lexington, Ky. 

Current Literature Relating to Real Proper- 
ty Law, Joseph R. Shaughnessy, New 
York. 


October 29: 10 A.M. 


Summary of Committee Reports: 
Standard Clauses for Wills and Trusts, J. 
Seymour Montgomery, Jr., New York. 
Trust and Probate Literature, Fred H. 
Schauer, Santa Barbara, Cal. 
State Legislation Affecting Trusts and Es- 
tates, James C. Shelor, Atlanta, Ga. 
Pension and Profit-Sharing Trusts, Earl S. 
MacNeill, New York. 
Use of Principal For Life Tenant — Draft- 
ing and Tax Considerations, Joseph 
Trachtman, New York City. 


Disposition of Business Interests by Inter 
Vivos and Testamentary Trusts (speaker 
to be announced.) 


October 29: 2 P.M. 

Should There Be A National Probate Judges 
Association, Honorable Stephen H. Clink, 
Probate Judge of Muskegon, Mich. 

Dispensing With Administration (speaker to 
be announced) 

Summary of Committee Reports: 

Model Probate Code, R. G. Patton, Minne- 
apolis, Minn. 

State and Federal Taxation, Walter L. Noss- 
aman, Los Angeles, Cal. 

Trust and Probate Decisions, 
Lindemann, Cleveland, Ohio. 


October 29: 7:30 P.M. 
(Dinner) 


Speaker, Honorable Adolf A. Berle, Jr., former 
Ambassador to Brazil. 


—_ > () 
Trust Division’s 50th Birthday 


The Trust Division of the American Bankers 
Association will celebrate its 50th anniversary 
during the association’s meeting in Chicago 
the week of September 22. Greetings will be 


Eugene S. 


-tendered by A.B.A. President Frank C. Rathje 


and the presidents of the other three divisions. 
The beginnings of the trust section will be de- 
scribed by Isaac H. Orr, honorary chairman of 
the board of the St. Louis Union Trust Com- 
pany ,who was present at the division’s organ- 
ization meeting 50 years ago. 

The Trust Division meets at 2 o’clock on 
the 23rd at The Stevens. 
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THE NEW “HALLOCK” REGULATIONS 


STANDARDS SET ror TAXABILITY or TRANSFERS 
TAKING EFFECT at DEATH 


LEON B. BROWN 
Member of the Los Angeles Bar 


HEN the Supreme Court, in Helver- 

ing v. Hallock (1940), 309 U. S. 106, 
overruled the St. Louis Union Trust Co. 
cases (1935), 296 U. S. 39, 48, it probably 
intended to do no more than to restore to 
full vigor the principles announced in Klein 
v. U. S. (1931), 283 U. S. 231; but the Bu- 
reau of Internal Revenue seized upon the 
decision as subjecting all sorts of gifts to 
estate taxes, and the courts were soon flood- 
ed with cases involving the so-called Hallock 
doctrine. 


See. 811(c) of the Internal Revenue Code 
includes in the gross estate all property “to 
the extent of any interest therein of which 
the decedent has at any time made a trans- 
fer, by trust or otherwise, . . . intended to 
take effect in possession or enjoyment at or 
after his death ....’’ In the Klein case the 
Court held that the grant to A of a life es- 
tate, and of the fee if A survived the gran- 
tor, was a transfer intended to take effect 
at death; but in the St. Louis Union Trust 
Co. cases the Court held otherwise where 
property was transferred in trust for A 
with the proviso that it should revert to 
the grantor if A predeceased him. This 
technical distinction, based upon the form 
of the conveyance, was obliterated in the 
Hallock case, where it was held that prop- 
erty returnable to the grantor if he sur- 
vives the named beneficiary will be includ- 
ed in the grantor’s taxable estate, regard- 
less of whether he retained a reversionary 
interest or, as it had been designated in 
Helvering v. St. Louis Union Tr. Co., a 
“mere possibility of a reverter.” 

Open Door for Commissioner 
ISREGARDING entirely the principles 
announced in the Klein case, the Com- 

missioner soon attempted to find a trans- 
fer effective at or after death wherever a 
grantor had retained a possibility of re- 
verter, regardless of whether or not the pos- 
session or enjoyment of the ultimate bene- 
ficiaries was contingent on his death. The 
Board of Tax Appeals was at first persuad- 
ed to this point of view (Estate of Lloyd, 
47 B: T. A. 349), and despite the reversal 


of that decision by the Third Circuit Court 
of Appeals (Lloyd v. Commissioner, 141 F. 
2d 758), occasionally encouraged the Com- 
missioner to persist in the contention, as 
for example where the right of reverter 
was expressly reserved and considered like- 
ly of realization (Estate of Walker, 4 T. C. 
390). 


The Circuit Courts of Appeal, however, 
consistently ruled against the Commission- 
er, and in the case of Estate of Fahnestock, 
4 T. C. 1096, the Tax Court at last settled 
on the view that even an expressly reserved 
possibility of reverter is not sufficient to 
justify imposition of the tax under Sec. 
811(c), unless the rights granted are con- 
tingent on the grantor’s death. The Fahne- 
stock case was followed, without a single 
dissent, in Estate of Eckhardt, 5 T. C. 673. 


Full Value Taxable 


HE importance of this conclusion lies 

in the fact that, after many conflicting 
decisions by the lower courts, the Supreme 
Court, in Fidelity-Philadelphia Trust Co. v. 
Rothensies, 324 U. S. 108, and Commission- 
er v. Estate of Field, 324 U.S. 113, both de- 
cided February 5, 1945, finally held that the 
entire value of all property transferred with 
intent to take effect at death must be in- 
cluded in the taxable estate, rather than 
merely the value of the reversion or possi- 
bility of reverter retained by the decedent. 
Thus, if the decedent transferred property 
worth a million dollars to A for life, with 
remainder to B if living at A’s death, other- 
wise to revert to the decedent, the entire 
million dollars, less the value of A’s out- 
standing life estate, would be taxable if the 
transfer should be held within the meaning 
of Sec. 811(c). 

The Fahnestock and Eckhardt cases hold 
that the possibility of reverter to the dece- 
dent if he should survive both A and B is 
not enough to make the transfer one in- 
tended to take effect at his death, since B’s 
remainder could vest in possession or en- 
joyment even if the decedent were still liv- 
ing. This does not mean, of course, that the 
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decedent’s possibility of reverter would en- 
tirely escape taxation. If, in the example 
given, the decedent died at the age of 25, 
and A and B were then in their eighties, 
the value of the decedent’s possibility of 
reverter, computed on an actuarial basis, 
would be very large and would be taxable 
under Sec. 811(a), which includes in the 
taxable estate every interest in property 
owned by the decedent at the time of his 
death. Usually, however, gifts are made for 
the benefit of persons younger than the 
donor and the value of the donor’s possibili- 
ty of reverter is negligible. In Estate of 
Henry, 4 T. C. 423, 443-6, the value of the 
decedent’s possibility of reverter in trust 
property worth over five million dollars was 
found to be only $8.20. 


Successful Campaign 


HE Commissioner’s long campaign to 

tax the full value of every transfer in 
which the decedent at the time of death had 
any possibility of reverter was finally re- 
warded with success in the case of Gold- 
stone v. United States, 325 U. S. 687. The 
decedent in that case had purchased a sin- 
gle premium life insurance policy and a 
single annuity contract, both payable on 
his death to his wife if living, or if not to 
his daughters. By the terms of each con- 
tract the wife had the unrestricted right 
to assign it, to receive dividends, to change 
beneficiaries, and to surrender the contract 
and receive the cash surrender value, and 
in the event she predeceased the decedent 
all these powers were to pass to him. If 
both the wife and the daughters prede- 
ceased the decedent, the proceeds were pay- 
able to his estate. The Special Assistant to 
the Attorney General argued that the pro- 
ceeds of the contracts were taxable “because 
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there was a possibility of reversion.” The 
Court apparently agreed with him, for in 
the majority opinion we find the following 
statement: “The existence of such an in- 
terest constitutes an important incident of 
ownership sufficient by itself to support 
the imposition of the estate tax.” 


Clearly, the Goldstone case was an exten- 
sion of the doctrine of Helvering v. Hallock. 
The majority opinion seems to consider it 
sufficient that the transfer was in fact ef- 
fective at death, disregarding the point that 
it could have become effective at any time, 
without reference to the death of the dece- 
dent. This decision, in the opinion of the 
writer, fails to give proper effect to the re- 
quirement of the statute that the transfer 
must have been “intended” to take effect 
at or after death. Until the Goldstone case, 
it was generally recognized that a transfer 
was not intended to take effect in posses- 
sion or enjoyment at or after the decedent’s 
death unless that was the necessary conse- 
quence of the instrument of transfer. 


Commissioner Reverses Self 


HE Commissioner had won a signal 

victory in the Goldstone case. Imagine, 
then, the surprise of counsel for taxpayers 
when, on November 12, 1945, the Commis- 
sioner withdrew his previously published 
non-acquiescence in the Fahnestock case 
and expressly acquiesed in the decision of 
that case and Estate of Eckhardt, supra. 
What prompted this reversal of attitude on 
the part of the Commissioner is not known 
to the writer, but on May 1, 1946, it was 
confirmed by T.D. 5512, which completely 
revised Reg. 105, Sec. 81.17, to make it 
clear that the mere existence of a possibili- 
ty of reverter is in itself insufficient to 
characterize an inter vivos transfer as one 
“intended to take effect in possession or 
enjoyment at or after” death. The new reg- 
ulation provides that a transfer by gift falls 
within the statutory language if 


“(1) possession or enjoyment of the 
transferred interest can be obtained only 
by beneficiaries who must survive the de- 
cedent, and 


““(2) the decedent or his estate possesses 
any right or interest in the property 
(whether arising by the express terms of 
the instrument of transfer or otherwise).” 

Note that both requirements must be met. 
The regulation sets forth eight examples, 
the last of which states facts very similar 
to those in the Goldstone case, but holds 
the transfer non-taxable. It reads: 
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“The decedent, during his life, trans- 
ferred property in trust providing for pay- 
ment of the income to his daughter during 
the life of the survivor of himself and his 
wife, and the remainder to his daughter or 
her issue. The wife was given the unre- 
stricted power to alter, amend or revoke 
the trust. At the decedent’s death, his wife 
is still living. Here, although it appears 
immediately prior to the decedent’s death 
that the property may revert by operation 
of law to the decedent’s estate in the event 
that the daughter and her issue should 
predecease the decedent and his wife, the 
first requirement is not satisfied, since the 
wife can obtain possession or enjoyment of 
the property during the decedent’s lifetime 
through the exercise of her power to alter, 
amend or revoke. No part of the property 
is, therefore, includible in the decedent’s 
gross estate. If the wife had predeceased 
the decedent, requirement (1) would be sat- 
isfied, since it would appear immediately 
prior to the decedent’s death that neither 
his daughter nor her issue, the remaining 
beneficiaries, could obtain possession or 
enjoyment of the property unless they sur- 
vived the decedent. Under these circum- 
stances, the value of the remainder would 
be includible in the gross estate.” 

This example emphasizes the importance 
of the word “only” in the first requirement. 
If the wife is still living at the time of the 
decedent’s death, it cannot be said that pos- 
session or enjoyment of the transferred in- 
terest can be obtained only by beneficiaries 
who must survive the decedent. The facts 
stated are not precisely the same as in the 
Goldstone case, and it may be taken from 
this that the Commissioner intends to con- 
fine the Goldstone case to its exact facts. 


Moment of Death Determinative 


XAMPLES (2) and (4) are transfers 
in trust in which remaindermen are re- 
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quired only to survive the life tenant or to 
attain a certain age in order to come into 
possession and enjoyment of the property; 
hence requirement (1) is not satisfied. Ex- 
ample (3) is more interesting. The dece- 
dent transferred property in trust to pay 
the income to his wife for life, with remain- 
der to her father if living, but if the father 
failed to survive her the property was to 
revert to the decedent or to his issue and 
their heirs. “If the father’s death occurs 
first, followed by the death of the decedent, 
it would appear at the moment immediately 
prior to the latter’s death that possession 
or enjoyment of the remainder interest can 
be obtained only by beneficiaries who must 
survive the decedent . . . and the value of 
the estate in remainder is includible in the 
decedent’s gross estate.” If the father sur- 
vived the decedent, of course, the first re- 
quirement would not be satisfied and the 
property would not be taxable. This illus- 
trates the rule that the question of taxabil- 
ity must be determined in the light of the 
situation as it actually existed just prior 
to the decedent’s death. 


Example (1) is a transfer by a decedent 
ninety years of age in trust for his twenty- 
two year old granddaughter for life, with 
remainder to her child, but with provision 
for a reverter to the decedent if the grand- 
daughter’s child did not survive her. The 
remainder satisfies requirement (1) and is 
subject to tax, although the life estate is ex- 
cluded by the same test. This example il- 
lustrates the rule, settled by the Fidelity- 
Philadelphia Trust Co. and Estate of Field 
cases, that the remoteness of the possibility 
of reverter has no bearing on the question 
of taxability under Sec. 811(c). 


Example (5) is as follows: 





“The decedent transferred property in 
trust retaining a life estate and giving a 
succeeding life estate to another, with the 
remainder to such succeeding life tenant’s 
issue who survived both the decedent and 
the life tenant. The decedent also retained 
the power to designate who shall take the 
remainder in case the succeeding life tenant 
died without surviving issue. Here, pos- 
session or enjoyment of the property can 
be obtained by the succeeding life tenant 
and by the suceeding life tenant’s issue only 
if they survive the decedent; thus satisfy- 
ing requirement (1). Requirement (2) is 
also satisfied with respect to the interests 
of both beneficiaries since the decedent re- 
tained a right in the entire property, i.e., 
a contingent power of appointment. The 
entire value of the property, including the 
value of the succeeding life estate and the 
remainder is, therefore, includible in the 
decedent’s gross estate.” 


This example states facts very similar to 
those in the Fidelity-Philadelphia Trust Co. 
case, a decision which has given rise to a 
great deal of controversy. It should be noted 
that the decedent’s death, in the example, 
does not necessarily terminate the reserved 
power of appointment, for the decedent’s 
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appointees will take the trust property if 
the succeeding life tenant dies without is- 
sue at any time, even many years after the 
decedent’s death. This points out the fact 
that the new regulation does not require 
that the beneficiaries obtain possession or 
enjoyment at the decedent’s death, but 
merely that in order to come into posses- 
sion, whether at or after his death, they 
must survive him. This is in accordance 
with the statute, which speaks of transfers 
intended to take effect “at or after” the de- 
cedent’s death. 


Much of the controversy over the Fidel- 
ity-Philadelphia Trust Co. case arises out 
of a misinterpretation of its facts. The 
trust in that case provided for a life estate 
in the decedent, successive life estates in 
her daughters, and remainders to their is- 
sue, but provided that if both daughters 
died without leaving surviving descendants 
the corpus was to go to the decedent’s ap- 
pointees by will, or in default of such ap- 
pointment to certain named charities. Mr. 
Justice Murphy, in his opinion, said: “The 
remainder interests of the descendants of 
the daughters were contingent upon their 
surviving both the decedent and the daugh- 
ter and took effect in possession only after 
the death of the decedent.” 


The only important part of this state- 
ment is that the remainder interest of the 
daughter’s descendants could not take ef- 
fect in possession until after the death of 
the decedent. The first part of the sentence 
might be interpreted to mean that title to 
the remainder interests could not vest in 
the daughter’s descendants unless they sur- 
vived the decedent and that the decedent’s 
contingent power of appointment necessari- 
ly continued until her death. An examina- 
tion of the trust indenture shows that this 
was not so. But Mr. Justice Murphy did not 
misinterpret the trust indenture, for in 
footnote 3 to his opinion in the later case 
of Goldstone v. U. S., he said, in reference 
to the Fidelity-Philadelphia Trust Co. case: 
“If the daughters died first but left sur- 
viving descendants, it would be certain be- 
fore the decedent’s death that her power of 
appointment would be nugatory. But such 
a contingency did not happen.” 


The footnote last mentioned contained a 
preliminary statement which is completely 
inaccurate. Mr. Justice Murphy said: 
“Thus, in Fidelity-Phiiadelphia Trust. Co. 
v. Rothensies, 324 U. S. 108, the decedent’s 
contingent power of appointment was ex- 





ercisable only if her two daughters died 
before her and left no surviving descen- 
dants.” 

In truth, as has been pointed out above, 
the decedent’s power of appointment in 
that case was effective even if the daugh- 
ters died many years after the decedent’s 
death, provided only that they left no sur- 
viving descendants. The language last quot- 
ed was completely irrelevant to the ques- 
tion which Mr. Justice Murphy was dis- 
cussing and should be disregarded as an 
inadvertent misstatement. 


Reverter by Operation of Law 


XAMPLE (7) in the new regulation il- 

lustrates a possibility of reverter by 
operation of law upon failure of all named 
beneficiaries to survive the decedent. It is 
now generally recognized that a possibility 
of reverter by operation of law is no less 
effective than one expressly reserved to 
bring a case within the doctrine of Helver- 
ing v. Hallock. Recent cases to this effect 
are Commissioner v. Bank of California 
(C.C.A.9), decided April 11, 1946 and Com- 
missioner v. Bayne’s Estate (C.C.A.2), de- 
cided May 10, 1946. 
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Although the phrase “any right or inter- 
est in the property” in requirement (2) in- 
cludes a possibility of reverter arising sole- 
ly by operation of law, through the dece- 
dent’s survival of all named beneficiaries, 
Example (6) shows that the Commissioner 
does not recognize any possibility of the 
decedent’s surviving his “next of kin.” Ex- 
ample (6) is: 
“The decedent transferred property in 
trust, reserving a life estate and providing 
succeeding life estates in his wife and son. 
Upon the death of the son, the principal 
was to be paid to the son’s wife; if the 
son’s wife did not survive her husband, to 
the son’s issue; and if there were no issue, 
to the decedent’s next of kin. In this case, 
the decedent has parted with every right or 
interest in the property and hence require- 
ment (2) is not satisfied. Accordingly, no 
part of the property is includible in the de- 
cedent’s gross estate.” 
The concession that a transfer to one’s next 
of kin is a parting with every right or in- 
terest in the property is in accordance with 
Commissioner v. Kellogg (C.C.A.3), 119 F. 
2d 54, and Commissioner v. Hall. (C.C.A.2), 
153 F. 2d 172. 

Of course, in the example last cited, the 


Complete Appraisal Service 


and Liquidation of 


Furniture and Objet d’ art 


We will purchase outright complete estates or individual items: 


Antique Period Furniture, Porcelains, Georgian; Early American 
and Modern Silver; Paintings, Bronzes, Jades, Old Firearms, Gold 
Objects, Ivories, Decorative Accessories. 


We have seven trained appraisers fully acquainted with constantly 
changing values and each a specialist in their own field of 


Furniture and Objet d’ art. 


FLORIAN PAPP, INC. 


Established 1900 
516 Madison Avenue 
New York 22, N. Y. 


JAMES GRAHAM & SONS, INC. 


Established 1857 
514 Madison Avenue 
New York 22. N. Y. 
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reservation of a life estate in the decedent 
would make the corpus taxable under other 
provisions if the trust was created on or 
after March 3, 1931 (See Reg. 105, Sec. 
81.18). Sec. 81.17 expressly provides that 
for the purpose of the Hallock doctrine a 
life estate is not a “right or interest in the 
property.” The Commissioner has apparent- 
ly abandoned, for the time being, his con- 


tention that May v. Heiner, 281 U. S. 238, 


was impliedly overruled by the Hallock de- 
cision, although there is much merit in the 
contention. See the dissenting opinion in 
Estate of Bradley, 1 T.C. 518, and the con- 
curring opinion of Mr. Justice Douglas in 
Fidelity-Philadelphia Trust Co. v. Rothen- 
sies, supra, pointing out that the survival 
of May v. Heiner was not involved in the 
case at issue. 


The new regulation retains the para- 
graph protecting transfers made between 
November 11, 1935, and January 29, 1940, 
in reliance upon the decisions of the Su- 
preme Court in the two St. Louis Union 
Trust Co. cases, if such transfers have been 
treated as complete for gift tax purposes. 
In Central. National Bank of Cleveland v. 
U. S., 41 F Supp. 239, the Court of Claims 
held that this does not protect transfers 
prior to November 11, 1935 despite the fact 
that the reverters reserved therein might 
have been surrendered had it not been for 
the assurance of the St. Lowis Union Trust 
Co. cases. 

The two requirements for taxability set 
forth in the new regulation represent an 
admirably concise statement of a test which 
necessarily involves many considerations, 
and in the opinion of the writer it estab- 
lishes an accurate criterion for determining 
whether or not a transfer is intended to 
take effect in possession or enjoyment at 
ov after death within the meaning of Sec. 
811(c). Henceforth counsel should have lit- 
tle difficulty in avoiding the pitfalls inher- 
ent in the doctrine of Helvering v. Hallock. 


Current Articles 


Taxation of Income of Inter Vivos Trusts 
As Affected by T.D. 5488, by John E. Me 
Clure: Taxes, August. (See also Columbia 
Law Review, July). 

Estate Planning—A New Legal Science, by 
Edward N. Polisher: Dickinson Law Review, 
June. 

Taxation of Renewal Commissions After 
Death: Life Association News, July. 

Trends in Law of Trusts and Estates—1941- 
45 (for returning veterans) by Lewis M. 
Simes: Michigan Law Review, June. 
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INVITATION to 
Trust Officers 


AND ESTATE ATTORNEYS 
who are not now subscribers to 


MONTGOMERY'S ¢ 
Federal Taxes —— : 


Estates, Trusts and Gifts 


Standard Since 1917 


RUST OFFICERS and bank officers look on 

annual subscription to Montgomery’s tax books 
as a regular item of equipment for handling estate 
problems. Lawyers and accountants everywhere 
who are concerned with property dispositions re- 
gard them in the same way. 


“One of the very few books I keep always at hand in my 
desk. I have found it very useful.”—Trust Officer, Metro- 


‘politan Bank. 


“The Montgomery books are a valuable, constant compan- 
ion, and I do not see how any lawyer, who does any busi- 
ness, can get along without them. If he does, he misses 
something valuable in his work.’’—Lawyer, medium-sized 
Eastern city. 


“These books have for years been a major feature of our 
tax library. Nothing else quite takes their place. I person- 
ally am continually using them.”—Member, well known 
firm of Certified Public Accountants. 


We invite you, too, to become a subscriber... 


The 1946-47 issues of Montgomery’s FEDERAL TAXES 
—ESTATES, TRUSTS AND GIFTS will bring you the 
information you need constantly in handling this year’s tax 
problems. 


In this volume you get everything complete in com- 
pact, convenient book form. Inexpensive to buy. Easy to 
use—in answering problems of tax determination; in form- 
ing sound judgments on tax angles in estate practice; in 
giving constructive and valuable advice on particular trans- 
actions. 


Pressures still existing on book production limit 
the number of new subscriptions we can fill. 


WRITE TODAY, on your letterhead or on the in- 
quiry form below, for details about the 1946-47 issues of 
these standard books, and on how to become a subscriber. 


The Ronald Press Company, Publishers 
15 East 26th Street, New York 10, N. Y. 


trust officers of subscription to Montgomery’s 
Federal Taxes—Estates, Trusts and Gifts 1946-47, 


Please send me full details on the advantages to } 
with card for subscribing if I so desire. M123 
| 


ONE EERE DAT ARTE ORE LET ERC 
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| 
| 
| 
| 
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PRINCIPLES OF TAX ABSORPTION: 
A REAPPRAISAL © 


VINCENT A. MILETTI 


Newark, New Jersey 


Mr. Miletti is a Life Member of the Million Dollar Round Table. 
Believing that the broad field of Estate and Business Planning often in- 
volves the joint services of a competent trust officer, attorney and accoun- 
tant, he acts as a coordinator in bringing these various services to bear 
upon a client’s problems.—Editor’s Note. 


N recent years, the area of misunder- 
l standing and conflict of opinion as to 
the proper interpretation of the various 
tax laws, regulations, rulings, decisions, 
etc. has become so vast that today many 
completed and contemplated transfers are 
subject to considerable question as to their 
ability to withstand attack. 


The Congress, the Treasury and the 
Courts are in constant dissension. To make 
a complex picture more complex, we have 
case after case where the Courts uphold 
the taxpayer but the Commissioner does 
not acquiesce. Hence, other taxpayers are 
compelled to seek redress in the Tax Court 


until by sheer weight of adverse decisions, 
the Commissioner yields, at least until he 
is able to secure from Congress an amend- 
ment to the tax law to conform with his 
position. 


Thus, it has become extremely difficult 
for one to pass part of his assets to the 
natural recipients of his bounty with any 
degree of certainty as to tax consequences. 
The extent to which the Congress, the Com- 
missioner and the Courts have gone in 
blocking so-called loopholes has at times as- 
sumed the aspects of a fantasy. Witness the 
Clifford case or the Regulations promul- 
gated for Section 165 or the numberless 
court decisions reversing the Commissioner 
prior to the issuance of TD 5515. Today 
the taxpayer who desires to divest himself 
of part of his estate finds that steps taken 
in all sincerity will be subjected to a criti- 
cal scrutiny with the avowed intent to find 
some microscopic point in the law that the 
donor or testator did not take into consider- 
ation, thereby negativing the attempted 
corrective procedure. It is because of these 
factors that we propose to review and re- 
‘appraise the “Principles of Tax Absorp- 
tion”, 


rT HE theory of Tax Absorption is prob- 
ably as old as taxes but at no period in 
our time has it had wider and more benefi- 
cial application than today. Stated simply, 
the theory of Tax Absorption is the trans- 
fer of one asset having a value of X for one 
having a value of Y at some future certain 
or uncertain maturity date, the differénce . 
between X and Y being sufficient to absorb 
substantially all shrinkage and pass to one’s 
heirs intact approximately all of X. 


Possibly the most common illustration of 
this principle is that of the decedent who 
during his lifetime converts his cash to 
stocks, bonds and real estate whose value at 
his death is sufficiently enhanced to leave 
to his heirs an amount equal to the original 
cash investment. Contrast this with an in- 
dividual who leaves all his assets in cash 
or bonds with little possibility of apprecia- 
tion; in the first instance the taxes are ab- 
sorbed by the appreciation in value, while 
in the latter the taxes are absorbed by the 
heirs. 


Insurance as Vehicle 


IFE insurance is an ideal vehicle for Tax 
Absorption, particularly for that large 
group of individuals to whom the theory of 
estate reduction through gifts appeals but 
who, because of relatively young age or the 
need of maintaining control of assets, must 
delay such transfers. Schedules A, B & C 
illustrate the application of the “Principles 
of Tax Absorption” to the top $100,000 of 
a $400,000 estate by the conversion of the 
former amount to fully-paid life insurance, 
with the transfer of funds being made over 
a period of five years. It is assumed that 
this top $100,000 is in liquid form and that 
the yield after income taxes approximates 
142%. Our prospective donor is 45 years 
of age. His youth and the need for retaining 
control make it impossible for him to avail 
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SCHEDULE A: EFFECT OF INTEREST ACCUMULATIONS ON TOP 
$100,000 OF $400,000 ESTATE AND NET VALUE TO HEIRS 


(A) 
Principal 

Sum 
$100,000 
101,500 
103,022 
104,567 
106,135 
107,727 
109,342 
110,982 
112,646 
114,335 


(B) 
Net 
Income! 
$1,500 
1,522 
1,545 
1,568 
1,592 
1,615 
1,640 
1,664 
1,689 
1,719 


Year 


1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 


(E) 
Net After 
Estate 
Taxes? 
$69,380 
70,262 
71,487 
72,415 
73,687 
74,662 
75,462 
77,006 
78,155 
79,180 


(D) 
Death 
Value 


$101,500 
103,022 
104,567 
106,135 
107,727 
109,342 
110,982 
112,646 
114,335 
116,054 


(C) 
Recovery 
Value 


$101,500 
103,022 
104,567 
106,135 
107,727 
109,342 
110,982 
112,646 
114,335 
116,054 


13% interest rate subject to 50% top income tax bracket. 
“Shrinkage by administration costs not included. 


SCHEDULE B: EFFECT OF TRANSFER OF TOP $100,000 OF $400,000 ESTATE 
TO LIFE INSURANCE OVER 5 YEAR PERIOD! AND NET VALUE TO HEIRS 


(B) 

Dividend 
Income? 

$1,268 

1,295 

1,320 

1,343 

1,365 

761 

768 

776 

784 

791 


(A) 

Principal 

Sum! 
$100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 


Year 


1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 


(C) 
Recovery 
Value? 
$ 89,909 
92,358 
92,545 
93,767 
95,485 
98,439 
101,437 
104,587 
107,574 
110,704 


(E) (F) 
Net After Improvement 
Estate To Heirs* 
Taxes? 


$145,037 
138,816 
132,122 
125,735 
119,457 
120,114 
121,092 
121,846 
122,823 
123,744 


(D) 
Death 
Value? 

$212,997 
203,576 
194,002 
184,415 
174,937 
176,234 
177,532 
178,926 
180,223 
181,464 


$75,657 
68,554 
60,635 
53,320 
45,770 
45,452 
45,630 
44,840 
44,668 
44,564 


1Transfer to Insurance in following manner: $52,000 in 1946, and $12,000 in each 
of the four succeeding years. Shown in this column for comparison only. 


2Plus interest on balance of fund. 


3Includes balance of principal sum not yet transferred to insurance. 
4Gain: Column E, Schedule B over Column E, Schedule A. 





himself of the benefits afforded by gifts. 
Schedules A, B & C will vary, of course, de- 
pending upon the age, size of the estate and 
present income bracket of the individual. 

There are certain fundamental advan- 
tages in the application of the “Principles 
of Tax Absorption” in addition to the abil- 
ity to pass this top $100,000 intact. These 
are: 

1. It is not necessary that the individual 
make a gift or divest himself of control. 
He keeps the entire fund within his control 
to the day of his death. 


2. The recovery values are within a rea- 
sonable percentage of the amount trans- 
ferred and in eight years (under current 
dividend scales) exceed the amount trans- 
ferred. 


3. The recovery value will bear a reason- 
able relationship to a net gift of like amount 
($100,000) after gift taxes. 

4. The fund will be in a form that is 
readily marketable, has a guaranteed value 
and is freely accepted as collateral. 

5. The dividend income is not subject to 
income tax. 

6. The transfer of this fund to life in- 
surance will eliminate probate and admin- 
istration costs and in some States transfer 
taxes. 

7. Any increase in the fund over and 
above the amount transferred is not subject 
to income tax unless the fund is revoked. 

8. Present Treasury Regulations make 
income from life insurance paid to benefici- 
aries in installments free from income tax 








SCHEDULE C: COMPARISON OF POST PROBATE INCOME TO HEIRS 
If income period is similar . 


Schedule A 


Months Payable 

Monthly Net Income 
Annual Net Income 

Total Income for Period 
TOTAL GAIN — B over A 


Schedule B 
Guaranteed 
Int. Rate 244% 
252 

$ 629 $ 
7,543 
158,412 
61,639 


Current 
Int. Rate 3% 
252 
658 
7,899 
165,897 
69,124 


If monthly income is similar... . 


Months Payable 

Monthly Net Income 
Annual Net Income 

Total Net Income 
TOTAL GAIN —B over A 


Note: 


252 
658 
7,899 
165,897 
77,261 


252 

$ 629 $ 
7,543 
158,412 
69,777 


. Schedule A income based on Net After Taxes 10th year Column E of Schedule A 
. Schedule B income based on Net After Taxes 10th year Column E of Schedule B 
3. Income factor; Schedule A, 3%, Net After Taxes, 2%. Schedule B guaranteed rate 
212%, current rate 3%. Schedule B income not subject to income tax. (TD 5515) 
. To arrive at reasonable basis of comparison, it is assumed that Schedule A or Schedule 
B net to heirs will be dissipated by monthly payments for either a fixed period or 


fixed amount. 





except where the proceeds are left at inter- 
est. 

9. All question as to the tax status of 
this fund is definitely eliminated. A tax- 
payer recognizes that there is a moral obli- 


gation to pay certain taxes at death and aft- 
er payment of these taxes his heirs will re- 
ceive an amount substantially equal to the 
amount transferred. 


Having and Eating the Cake 


T will be noted that in Schedule C we pro- 

pose a dissipation of this fund either 
over a period of months or at a fixed month- 
ly rate of income. One point indicated in 
the Schedules bears full consideration; that 
is, the gain in Schedule B total income over 
Schedule A. The potentials afforded by com- 
parison are rather substantial. For ex- 
ample: Schedule C illustrates that where 
the income period is similar the annual in- 
come from Schedule A will amount to $4,- 
608, while Schedule B income, under the 
guaranteed rate, amounts to $7,543. 


APPRAISALS 
INVENTORIES 


Assume that the beneficiary receiving 
Schedule B income elects to live on the basis 
of Schedule A income. For a period of 21 
years, the beneficiary will have for invest- 
ment purposes $2,935 per annum which if 
compounded at 144% net after taxes will 
result in a total fund of $71,825. 


In Schedule A, the net to the heirs, after 
taxes, is $79,180, which would be entirely 
exhausted in a 21-year period if subjected 
to the income withdrawals above mentioned, 
while Schedule B, providing the same in- 
come, would leave a fund within a reason- 
able degree of equalling Schedule A ($71,- 
825 versus $79,180), an almost perfect ex- 
ample of “having one’s cake and eating it 
too.” 


Life insurance purchases in the United States 
in July showed an increase of 73% over pur- 
chases in the corresponding month of last 
year, it was reported by the Life Agency Man- 
agement Association of Hartford, Conn. Total 
purchases in July were $1,952,159,000 com- 
pared with $1,127,506,000 in July of last year. 





Compiled for Estate Tax - 
Insurance - distribution - or sale 
purposes. 

J. ROBERT BOOMER ASSOCIATES 


97A Newbury Street 
BOSTON 16, MASS. 
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Program for 
TRUST DEVELOPMENT DEPARTMENTALS 
FINANCIAL ADVERTISERS ASSOCIATION 
San Francisco — October 7-8-10 


Monday: 2 P.M. 

H. L. Flynn, assistant vice president, 
The Cleveland Trust Company: Opening 
remarks. 

Walter E. Bruns, vice president and trust 
officer, Bank of America, San Francisco: 
“Welcome”. 

Edgar H. Rowe, San Francisco: “A Law- 
yer Looks at Trust Companies”. 

John L. Chapman, trust officer, City Na- 
tional Bank and Trust Company, Chicago; 
Report on conferences with American Bar 
Association Committee — “Alleged Illegal 
and Unauthorized Practice of Law by Some 
Banks.” 

Question and answer period. 

Progress report of “Life Insurance Trust 
Councils in the United States.” 

Tuesday: 2 P.M. 

Halsey G. Bechtel, Jr., assistant trust of- 
ficer, Central Trust Company, Cincinnati: 
“Let’s Hold Regional F.A.A. Meetings.” 

E. J. Nicholas, trust officer, Manufactur- 
ers Trust Company, New York: “A School 
for Trust Customers.” 

New West vs. Old East 

“Comparison of Trust Development 
Methods.” 

L. H. Roseberry, vice president, Security- 


First National Bank, Los Angeles, intro- 
duces the “West” represented by Allan Her- 
rick, Manager of the Advertising Depart- 
ment of the same bank. 

Earl S. MacNeill, trust officer, Continen- 
tal Bank and Trust Company, New York, 
introduces the “East” represented by Bar- 
clay B. Baekey, assistant trust officer, Na- 
tional Newark (N. J.) & Essex Banking 
Company. 

Question and answer period. 


Thursday: 2 P.M. 


Development and Formal Presentation of 
Various Estate Plans 

Chairman: Maynard D. Conklin, trust 
officer, The Fifth Third Union Trust Com- 
pany, Cincinnati. 

Speakers: 

1. Thomas H. Kiley, vice president and 
trust officer, Ohio Citizens Trust Company, 
Toledo. 

2. F. Miles Flint, assistant trust officer, 
The Citizens National Bank Trust and Sav- 
ings Bank, Los Angeles. 

3. Harve H. Page, second vice president, 
Northern Trust Company, Chicago. 

4. Henry H. Judson, vice president and 
trust officer, Seattle Trust and Savings 
Bank. 
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VALUE OF COST ANALYSIS IN NEW 
BUSINESS ACTIVITIES 


JOHN J. DRISCOLL, JR., C.P.A. 
Driscoll, Millet & Company, Analysts in Bank Management, Philadelphia, Pa. 


NDER the present plan of operating 

trust departments new appointments 
are solicited and accepted without full 
knowledge of the profit or loss derived from 
the account. Of course it is possible to dis- 
cern the account which may be extremely 
profitable, or extremely unprofitable, but 
since the majority of accounts are in the 
“in between” classification, it is almost an 
impossibility to estimate the profit-and-loss 
effect of the new appointments. 


The result is that new business may in- 
crease the loss or lessen the profit of the 
department. Or the new business solicitor 
may determine for himself: what consti- 
tutes a profitable account, and concentrate 
on accounts over this size,*although if he 
really knew, his department might be in a 
position to handle somewhat smaller ac- 
counts with complete satisfaction. In one 
case, the solicitor was of the opinion that 


a trust under $100,000 was too small for * 


his department and passed up the oppor- 
tunity for smaller accounts. Subsequently, 
as the result of an analysis it was found 
that in this particular department it was 
profitable to handle accounts as low as $65,- 
000; and that other accounts down to $37,- 
000 could be accepted on a break even basis, 
where necessary. 


Establishing Policy 


HEN a department knows its cost, an 

accurate estimate can be prepared be- 
forehand of the effect of the new appoint- 
ment on the profit or loss of the department. 
This enables the department to develop a 
definite policy as to the type and size of 
accounts desired. Yet at the same time the 
door is not closed to those accounts which 
as a matter of policy the bank may accept 
at a loss. 

With the aid of the proper cost figures, 
the new business officer can determine 
whether the regular schedule should be ad- 
hered to on a particular proferred appoint- 
ment. Where fees are to be increased a 
reasonable statement can be made to the 
prospective customer as to the why and 
how of the increased fee. The average 


prospect cannot help but be impressed by 
this businesslike manner of approaching the 
subject and, if he is sold on the service of 
that particular trust company, will not ob- 
ject too strenuously. 


On the other hand many larger trust ac- 
counts are taken at too high a fee, although 
under present conditions this is necessary 
if the department is to break even or show 
a profit. In other words, it is necessary to 
rely on the extra large profit made on a 
comparatively few accounts in order to 
carry the great many smaller accounts on 
which the fees are insufficient. With the 
proper cost figures, it would be possible to 
arrive at a more reasonable basis of com- 
pensation, thus preventing the appoint- 
ments from going to other cities, where the 
fee schedules may be lower. We do not mean 
that the larger accounts should be taken at 
too low a profit—in view of the responsibili- 
ty involved—but in many instances conces- 
sions can be made to prevent the accounts 
from going elsewhere. 


Estates Profitable But Diminishing 


T the present time, the majority of fees 
as executor and administrator reflect 
a good measure of profit unless the estate 
is very involved or the department is hand- 
ling an undue proportion of small estates. 
The profit of the majority of trust depart- 
ments may be traced directly to these es- 
tate fees; the trustee and agency appoint- 
ments usually reflect from a small profit 
down to a heavy loss. In the past it has been 
possible for the average trust department 
to look to estate fees for their profit, but, 
as more and more living trusts are being 
created, with consequent decrease in estate 
business, it is essential that at least a ma- 
jor portion of the trustee and agency ap- 
pointments be taken and handled on a 
profitable basis. 


As the experience of the particular de- 
partment develops, it is possible to set up 
what might be termed an average account 
of various sizes, and then instead of making 
a detailed analysis of the costs it is possible 
to refer to the so-called normal account and 


TRUST 
PROMOTION 


“Recently one of the wealthiest 
men in this state wrote us: ‘I 
have just looked over with in- 
terest your latest mailing and 
congratulate you on this novel 
approach. In a few days we 
should have my new will pre- 
pared, which I will send to you 
for comment.’ ” 


+ & & 


The writer of that report is vice 
president of a large trust company 
whose trust advertising (prepared 
by Purse) recently won honorable 
mention in nationwide judging by 
the Direct Mail Advertising Associa- 
tion. 


Ask us to demonstrate, by mail, how 
we can put this experience and 
ability to work developing business 
for your trust department. 


PURSE any 


Headquarters for Trust Advertising 
CHATTANOOGA, TENNESSEE 
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make such adjustments as may be required 
for the unusual activity which may be ex- 
pected in that particular account. 


In a given department there usually ac- 
cumulates a fair proportion of accounts 
which are unprofitable on account of their 
size, or unprofitable because of various con- 
cessions which have been made as a matter 
of policy or in deference to the commercial 
banking department. In order to show a 
profit a department can carry only a cer- 
tain quantity of this type of business, and 
the trust department should be in a position 
to say when it has had enough. 


Eliminating Barriers to Profit 


FTER the costs have been determined 
AN ter the department, all accounts should 
be analyzed. From this analysis it should 
be possible to set up in statement form a 
list of all these small accounts and so-called 
policy accounts, giving the total funds in- 
volved, the total annual loss, and the normal 
profit which should be in these accounts. 
Such a statement presented to the chief ex- 
ecutive and amended from time to time as 
other accounts are accepted of this kind, 
will soon secure co-operation from him in 
the elimination of as much of this type of 
business as possible. It will quickly enable 
all those concerned to see that the effect of 
such business makes it increasingly difficult 
for the trust department to show a reason- 
able profit. 


The analysis of accounts can also be of 
value in judging the respective merits of 
those engaged in new business activities, 
or the new business department as a whole. 
Instead of merely citing the number and 
volume of new appointments obtained dur- 
ing a given period, it is possible to show in 
addition the anticipated annual profit on 
these accounts. This permits the executive 
officers properly to reward those persons 
responsible for the real progress of the de- 
partment. 


‘0. 


Further increases in total deposits and num- 
ber of depositors in mutual savings banks were 
recorded during the first six months of this 
year, bringing these totals to the highest point 
in the 130 years of their operation, according 
to the semi-annual report of the National Asso- 
ciation of Mutual Savings Banks. Deposits rose 
to $16,224,970,861 exceeding the totals as of 
January 1, 1946 by $892,768,715. The number 
of depositors increased by 533,412 for the same 
period making a record total of 17,436,174. 
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FEES FOR CHARITABLE TRUSTS 


CO-MINGLING SMALL FUNDS — ALLOWANCES From PRINCIPAL 
ALBERT J. DRUEDING 


Assistant Trust Officer, The Pennsylvania Company for Insurances on 
Lives and Granting Annuities, Philadelphia 


CHARITY has been defined as “a gift 

to be applied consistently with existing 
laws, for the benefit of an indefinite number 
of persons, either by bringing their minds 
or hearts under the influence of education 
or religion, by relieving their bodies from 
disease, suffering or constraint, by assist- 
ing them to establish themselves in life, or 
by erecting or maintaining public buildings 
or works, or otherwise lessening the bur- 
dens of government.” However, a char- 
itable trust involves much more. 


A trustee is concerned with the problems 
of investment and obtaining income for the 
purpose involved, with operational details 
such as appropriate ledger accounting, fre- 
quent statements and annual reports, and 
also with the many peculiarities that each 
“tailor-made” charitable trust fund car- 
ries with it. Many charitable organizations 
prefer the trustee to maintain individual 


funds as separate accounts on the books. 


Common Fund 


ROM the standpoint of operations when 

a new fund of this type is opened, these 
small funds should be grouped into a large 
co-mingled fund and maintained as such 
on the trustee’s books wherever possible. 
This, of course, represents a saving in 
operation costs and enables the trustee to 
give the charity more efficient service main- 
ly through wider diversification plus a 
complete picture of the charities’ entire fi- 
nancial set up, immediately available at all 
times. 


Where a trustee’s fee has been irrevoc- 
ably fixed and there is no possibility of se- 
curing an increased fee for the maintenance 
of such fund, satisfactory results in cost 
savings have been accomplished through 
the consolidation of funds in a co-mingled 
account. In the event it is necessary that 
the identity of specific funds be maintained, 
a percentage of the income distributed pe- 
riodically to the charity could be earmarked 
as a product of that specific fund. Where 
many separate accounts are involved, such 
accounts have been combined satisfactorily 


by using the “common fund” method. This 
simply means that the proportion of the 
smaller individual account to the larger co- 
mingled account establishes the basis for 
the issuance of a certain number of units 
or shares and once this base is established 
the charitable corporation will have no dif- 
ficulty in identifying the proper distribu- 
tion from the co-mingled account. 

A corporate trustee’s relationship with 
its charitable customer does not consist 
merely of handling the funds of the charity. 
The trustee is often consulted with regard 
to the internal workings of the charity and 
gives freely of its time and services in en-' 
deavoring to assist in solving the problems 
of the charity. Many times its officials are 
requested to take a place on the Board of 
Managers to give the organization the bene- 
fit of their experience. Many trust officials 
take an active personal interest in the char- 
ities and often assist in fund raising cam- 
paigns. This represents in part the corpor- 
ate fiduciaries’ contribution in service to 
the local charitable organizations. 


Fee Arrangement 


ECAUSE of the perpetual nature of a 

charitable trust, especially a trust un- 
der will, the trustee generally cannot col- 
lect a principal fee. This means that exist- 
ing trusts for charities, particularly the 
trusts taken in the distant past, should be 
carefully analyzed. It may be found in some 
cases that due to the modern complexities 
of capital management, existing rates of 
commission on income do not yield adequate 
compensation to the trustee. The following 
case is an interesting example in connection 
with the trustee’s compensation in a char- 
itable account. 


I. V. Williamson died in 1889, a man of 
wealth who had been keenly interested in 
the charitable organizations in Philadel- 
phia. He set aside a substantial portion of 
his estate in trust for some ninety-six 
named charities and then provided that 
should any of the institutions cease to con- 
tinue in active operation the share of in- 
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come to which such institution would have 
been entitled was to be divided among the 
remaining organizations. Through the 
years a number of the organizations were 
merged or went out of existence. From 
time to time the trustee filed its account 
for confirmation and also to have the court 
approve any mergers that might have taken 
place among the charities named in the will. 

In 1945 there remained thirty-four char- 
itable institutions drawing the entire in- 
come from the fund. The trustee’s compen- 
sation in all these years had been on a per- 
centage basis, and a careful analysis of the 
account revealed that the cost of handling 
the fund, under present conditions and for 
some years past, was greater than the com- 
mission received on the income. The matter 
was discussed with all the beneficiaries and 
it was determined to request an allowance 
of $10,000 from the principal with the un- 
derstanding that no further compensation 
out of principal would be requested for a 
number of years. The interested benefici- 
aries were then asked for an indication of 
their approval or disapproval and at the 
time of the audit a majority of the inter- 
ested beneficiaries approved. 


The audit was held and the relevant de- 
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tails of the administration were set forth 
before the court in detail and testimony was 
given as to the exact cost of operating the 
account. It is interesting to note the ad- 
judication of the court which is quoted in 
part as follows: 


“The cost of doing business has increased 
and as well the difficulty and responsibility 
of managing property. The rate of return on 
trust investments has been declining and 
with it the compensation of trustees, which 
is paid on a percentage basis. 


“. ... As this is a perpetual trust for 
charity the usual opportunity for commis- 
sions at the termination of the trust does 
not exist. 


“It is good policy in the case of a per- 
petual trust for charity to preserve principal 
intact, in order that the purposes of the 
Donor may be maintained. 

“After mature consideration I have con- 
cluded to allow the trustee the sum of 
$10,000 claimed as additional compensation, 
and in order that the various institutions 
and associations may not be embarrassed in 
their charitable work, I direct that it be 
presently paid out of principal, and amor- 
tized out of income by the transfer from 
income to principal of $500 in each of the 
ensuing 20 years.” 


The above arrangement has been in oper- 
ation for approximately one year and is 
working very satisfactorily for all con- 
cerned. It is interesting to note that careful 
planning and proper presentation resulted 
in converting an unprofitable situation into 
a profitable picture. 

0 


Compensation for New Business 


Responses from 93 members of the Financial 
Advertisers Association reveal that 71 main- 
tain a record of new business solicited. These 
replies were compiled by William F. Hofmayer, 
president of the First National Bank of Union 
City, N. J. 


Of the 74 answering the question, only 15 
pay cash commissions for new business, while 
12 out of 70 give prizes. The great majority — 
55 out of 78 — report that the business devel- 
opment record is considered with other qual- 
ifications for salary adjustment and promotion. 

One bank pays the following cash commis- 
sion for each $1,000 of the various types of 
trust new business: will 10c (minimum $5); 
life insurance trust 15c; custodianship 25c; 
investment advisory, living trust, active guar- 
dianship or executorship or administratorship 
— all 50c. On pension trust business, the re- 
ward is 20c per unit during the first year. The 
maximum commission for one item of new 
business is $100 unless a special award is made 
by the Business Development Committee. 
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Where There’s A Will... 


AMES C. McREYNOLDS, late Justice 
of the Supreme Court of the United 
States, left cash bequests totalling about 
$100,000 to colleges, churches and chari- 
table institutions, in addition to legacies of 
close to $100,000 to relatives, employees and 
friends. As to a $10,000 bequest to Center 
College, the will stated that it was granted 
“with the hope that it will be used to pro- 
mote instruction of girls in respect of do- 
mestic affairs.”” The remainder of the estate 
is left in equal parts to a hospital, orphan 
school and the college. Just a few days be- 
fore his death, Justice McReynolds made a 
codicil increasing the bequest to his house- 
keeper for being a “faithful helper during 
a very trying period.” The National Metro- 
politan Bank of Washington, D.C., first na- 
tional bank to be granted trust powers un- 
der the Federal Reserve Act, was named 
sole executor. 
* * * 
ELINE M. BOWMAN, one of Vir- 
ginia’s best known businesswomen, es- 


tablished a trust fund of $3,000 for the com- 
pletion of the college education of her son 
who at the time of the execution of the will 
was an AAF lieutenant reported missing. 
Mrs. Bowman indicated that this was the 
approximate amount spent by her for her 
daughter’s wedding. After legacies ranging 
up to $500 to 12 employees (if still working 
for her at her death) Mrs. Bowman divided 
the rest of her estate into three parts: one 
each to her husband and daughter, and the 
third in trust with her husband and The 
First and Merchants National Bank of 
Richmond, the income to be paid to the son 
or accumulated until his return; if, at the 
end of five years from the date of the will, 
it has not been determined that he is alive 
(or if he has died in the interim) this 
share is to be divided between husband and 
daughter. In instructing her executors to 
incorporate two business enterprises, Mrs. 
Bowman recommended the sale of some of 
the stock to her employees. 
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VICISSITUDES OF RAILROAD CREDIT 
ELASTIC YARDSTICKS REPLACING LEGAL STRAITJACKET 


GLENN GARBUTT 


AILROAD securities have again as- 
| recone an important place in considera- 
tions of trustees and institutional investors. 
The improved status of railroad finances 
during the war years reflected in reduction 
of debt and lowered fixed interest charges, 
together with greatly improved working 
capital position, have drawn to them the 
attention of fund managers seeking a high- 
er than average yield return. 


Recent actions governing legal invest- 
ments also indicate that railroad bonds as 
a group, once highly esteemed but more re- 
cently a foremost speculative medium, have 
again been put in the favored class. Earlier 
this year the state of New Jersey enacted 
legislation regarding the legality of rail- 
road securities which its sponsors believe 
to be “the most advanced law covering the 
investment of funds in railroad bonds by 
thrift institutions in the United States.” 


New York State added over one and 
one-half billion dollars par value of railroad 
bonds to the legal list since July 1945, 
bringing the total to more than 60 per cent 
of all railroad bonds outstanding at the 
year-end. Five years ago the proportion was 
23 per cent. 

The New Jersey statute takes into ac- 
count the fluctuating nature of railroad 
earnings. The amendment departs from 
the fixed earnings coverage yardstick 
adopted in 1938, to a variable yardstick ad- 
justed to the national average interest cov- 
erage of all Class I railroads for three years 
preceding investment. The intent of the 
law is to minimize the tendency to legalize 
many bonds of inferior quality after a pe- 
riod of good earnings and to permit the pur- 
chase of bonds of stronger systems in de- 
pression periods when prices are low, as 
well as in more prosperous periods when 
prices are high. 

After any extended period of poor rail- 
road earnings, the variable yardstick adopt- 
ed in New Jersey may not meet the expec- 
tations of its sponsors, because of technical 
factors. However, when earnings are gener- 
ally good it should tend to favor the rela- 
tively strong systems, and protect the legal 
list from securities of systems reflecting 
cyclical improvements only. 


The broadened New York list reflects 
not only the generally improved status of 
railroad earnings, but an endeavor by offi- 
cials charged with responsibility for legal 
requirements to meet demands of more pro- 
gressive trustees for greater latitude in 
their selection of railroad securities. 


Emerging Trend Changes 


TRONG sentiment among progressive 

trustees favors the Massachusetts rule 
for prudent investment in lieu of any fixed 
legal standard. They contend that invest- 
ment philosophy embodied in legal list sta- 
tutes cannot keep pace with changing condi- 
tions. Attempts to define security in terms 
of assets which held from the turn of the 
century to 1928 were based on economic 
thinking of the early 1900s. The attempts 
to define security in terms of earning: pow- 
er, which failed in recent years, reflected 
the philosophy of the late ’20s. 

The basis for the old mortgage concept 
of “being close to the rails’ has been sub- 
stantially changed in recent years. The 
trend is toward a single mortgage covering 
an entire system. Obligations of railroad 
companies recently reorganized have in sev- 








Garbutt Joins “T&E” Staff 


Glenn Garbutt has been appointed associate 
editor of Trusts and Estates, his primary in- 
terest to be in 

the reporting of 


investment and 
economic develop- 
ments. Mr. Gar- 
butt entered fi- 
nancial circles in 
New York in 1930 
with Harris, 
Forbes & Co., and 
was with Chase 
Harris Forbes 
Corp. in San 
Francisco. From 
1933 until called 
as a reserve Lieu- 
tenant, CAC- 
AUS, in 1942, he 
was with F. S. 
Moseley & Co., and more recently with the 
brokerage firm of W. E. Burnet & Co., both of 
New York. 


GLENN GARBUTT 
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eral instances been divided between a blan- 
ket mortgage with fixed interest require- 
ments, and income bonds with conditional 
clauses governing interest payments. 





New Concept of Credit 


HE search for improved techniques by 

state banking authorities, however dil- 
igent, cannot prevent the hazard of risk and 
possible capital losses to trustees and thrift 
institutions alike, if investing officers do 
not base their investment decisions on ade- 
quate information and a correct concept of 
what the purchase of a railroad obligation 
fundamentally implies. 


Railroad bonds and other long-term cor- 
porate obligations are loans. Any banker, 
merchant or student of economics will agree 
that in granting a loan, the governing con- 
sideration should be the credit of the bor- 
rower. By implication then, credit is “the 
power of obtaining money, goods or serv- 
ices on the strength of a promise to pay at 
some future date.” If this concept and defi- 
nition are correct, some measure of the dy- 
namic power of credit would be desirable, 
and should be possible. 
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The changing status of credit in the case 
of railroads is determined by five primary 
influences: (1) the physical volume of traf- 
fic, (2) earnings, (3) financial condition, 
(4) composition of financial structure, and 
(5) amount of approaching maturities to 
be met. Other influences are corollaries of 
these factors. 


If it is possible to resolve the five in- 
fluences into a single quantitative expres- 
sion, a measure of credit can be derived. 
With such a measure the degree of risk in- 
volved in lending money to a railroad on 
long-term account, or in purchasing a rail- 
road bond, could be determined. 


Pioneer Work in Progress 


MPORTANT pioneering work in the field 

of evaluating railroad credit has beer 
done by Max Halpern, an independent re- 
searcher. He asserts that credit can be 
measured and he has developed an index of 
railroad credit which may be applied to 
individual bonds of any railroad system. 
The reliability of this index of credit must 
be measured by (1) the soundness of the 
theory itself, (2) its expression as a work- 
able mechanism, and (3) the successful per- 
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formance of the mechanism over an exten- 
sive period. 


An exposition of theoretical principles 
or mechanical procedures which flow into 
construction of the credit yardstick is be- 
yond the province of this brief paper. How- 
ever, an example of its application is shown 
in relation to the Central Railroad of New 
Jersey. Loans of this carrier were, until re- 
cent years, shown with pride near the top of 
conservative investment lists of representa- 
tive life insurance companies, savings insti- 
tutions and trust funds. Its very name was 
a symbol of safety. 


Credit Measure Applied 


VAILABILITY of data since 1920 
makes it possible to construct a credit 
index of the Jersey Central and observe the 
results of its behavior in relation to the 
price of its principal loan, the General Gold 
Mortgage Bond of 1987 (see diagram 1). 
Charted on a logarithmic scale showing the 
value of the loan at the left and credit of 
the system at the right, is a diagram re- 
flecting the functional relationship between 
the credit of the railroad and the price of 
its five per cent loan maturing in 1987. 
Credit at basic value is expressed as 1,000. 
Credit is shown in the continuous solid line; 
the price by the dotted line. 


A study of the diagram indicates that 
credit of Central of New Jersey. failed at 
any time since 1920 to meet the basic stan- 
dard prescribed. As the depression gained 
headway after 1929 the index of credit de- 
clined until it entered the critical zone, the 


500-550 level. Experience has shown this 
to be a definite danger signal indicating a 
condition of insolvency and possible reor- 
ganization. 

The price level of the bonds, however, in- 
dicated a loan of top quality from 1920 to 
1936. Analysis though, shows that the best 
element of the credit was that creditors or 
bondholders “thought it was good.” Expe- 
rience in this instance and in others has 
been that poor credit and high prices can- 
not co-exist permanently. 

The relationship between credit and 
price over a period of years is graphically 
shown in the diagram comparing the index 
of credit of Class I railroads of the United 
States and average price of 40 bonds, 1927 
to date. 

A real test of the credit yardstick will 
come with any substantial adjustment of 
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interest rates. The diagram reflecting credit 
and price relationships of Class I railroads 
indicates that interest rates are now a 
stronger influence on the average price level 
than general credit strength. 


All progressive steps in the field will be 
followed by those concerned with railroad 
investments. A solution to the changing 
pattern would be of inestimable value to 
trustees. 


16 Billionaire Banks 


Sixteen banks are on the list of 43 billion- 
dollar enterprises in the United States com- 
piled recently by the United Press. In order of 
size, they are: 

Bank of America, San Francisco; Chase Na- 
tional Bank, New York; National City Bank, 
New York; Guaranty Trust Co., New York; 
Manufacturers Trust Co., New York; Con- 
tinental Illinois National Bank & Trust Co., 
Chicago; First National Bank, Chicago; Cen- 
tral Hanover Bank & Trust Co., New York; 
Bankers Trust Co., New York; Security-First 
National Bank, Los Angeles; First National 
Bank, Boston; Chemical Bank & Trust Co., 
New York; National Bank of Detroit; Irving 
Trust Co., New York; Bank of The Manhattan 
Co., New York; and Cleveland Trust Co. 


We invite and open 
New Accounts by Mail 
Federally Insured — Maximum Return 


SOUTHLAND crorrat 
AND LOAN ASSOCIATION 


Eugene Webb, Jr., President 
9440 Wilshire Blvd., Beverly Hills 
California 
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Recent Elections In Fiduciary 
Associations 


Florida Trust Division 
Chairman: R. W. Master, First National Bank 
of Tampa 
Vice Chm.: Robert W. Cohoe, Union Trust Co., 
St. Petersburg 


Secretary: Stanley Wilson, 
Bank, Palm Beach 


Directors: John A. Lanigan, Florida National 
Bank & Trust Co., Miami, and John W. 
Bryan, Exchange National Bank, Tampa 


Chairman of Legislative Committee: S. W. An- 
derson, Citizens Bank & Trust Co., Quincy 


First National 


Chairman of War Veterans Committee: Linton 
E. Allen, First National Bank, Orlando 


Michigan Committee on Trust Functions 
Chairman: Earl H. Cress, Ann Arbor Trust Co. 


Virginia Committee on Trusts 
Chairman: Elias Richards, Jr., Lynchburg Na- 
tional Bank & Trust Co. 


Vice Chm.: R. P. McConnell, American National 
Bank & Trust Co., Danville 
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This bank offers the most extensive 
trust service in California through 
fully equipped trust departments in 
branches Tested at strategic points 
throughout the state. 


Bank of America 
NATIONAL TRYST22 ASSOCIATION 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
MEMBER FEDERAL RESERVE SYSTEM 


Main offices in the two reserve cities of California 
San Francisco — Los Angeles 





Our Advisory Department constantly 
strives to maintain an overall perspec- 
tive of the varying world factors which 
influence security values. Based on this 
broad viewpoint we provide informa- 
tion and advice concerning the needs 
of institutional and conservative indi- 
vidual investors. We believe this 
practical approach to investment prob- 
lems has demonstrated its value to our 
customers and is available to all who 


may Care to use it. 


R.W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 
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New Books 


SHARES IN MUTUAL INVESTMENT 
FUNDS 


ALEC BROCK STEVENSON, The Vanderbilt 
University Press, Nashville, 248 pp. (tables and 
bibliography ) $3.00. 


Trustees and individual investors will find 
many of their questions regarding investment 
trusts and investment companies either an- 
swered or anticipated in this thorough-going 
study. 

Mr. Stevenson, vice president and trus* offi- 
cer of The American National Bank of Nash- 
ville, did some of. the background for the study 
as a thesis for the Graduate School of Bank- 
ing of the American Bankers Association. 
The widespread interest evidenced in the the- 
sis prompted his extension of the work to its 
present rewarding form. 

The study is more concerned with the his- 
tory, regulation, investment ph'losophy and 
legal status of mutual funds, than with their 
statis'ical qualities and performance as _ in- 
vestments. One section puts much needed light 
on the controversial question of management 
cost, and cost of purchase and sale of shares. 


Of special interest to trustees is the final 
chapter treating legal aspects and develop- 
ments in the field. An appraisal of this phase 
is expressed in the foreword by Mayo Adams 
Shattuck, well known authority on trust law: 

“Mr. Stevenson presents in a most readable 
style the first comprehensive study of the char- 
acteristics and accomplishments of American 
investment companes and investment trusts, 
including a careful analysis of court cases and 
legal questions affecting possible use of invest- 
ment trust and company shares by fiduciaries, 
and he therefore prov des to fiduciares, at- 
torneys and judges alike a source of informa- 
tion which is likely to be indispensable in 
any careful study of the problem.” 


ALLOCATION OF INCOME IN STATE 
TAXATION 


GEORGE T. ALTMAN and FRANK M. 
KEESLING. Commerce Clearing House, Inc., 
Chicago and New York. 263 pp. $4.00. 


The special state income tax problems whic’: 
arise in the case of taxpayers deriving income 
within the taxing power of more than one 
state are covered here by two experts with 
first-hand experience in the actual handling of 
allocation problems. The provisions and prin- 


_ciples now applicable in determining what por- 


tion of income each state can and does tax 
are explained, and the confusing mass of al- 
location provisions in effect among the various 
states is clearly analyzed. In addition, the 
authors offer a workable plan for ending 
the chaos in those provis ons and princip’es. 

A partial list of contents includes: allocation 
according to domicile and residence; alloca- 
tion formulae in practice; interdependent 
taxes; deductions allowed by each state for 
income taxes; credits allowed for taxes paid 
other states and foreign countries; explanation 
of theory and practice of computing interde- 
pendent taxes with detailed illustrations of 
step-by-step method, converging series method, 
and algebraic methcd; complete statement of 
law and practice on allocation. 


Digest of INVESTMENT COMPANIES 
— 1946 Edition 


ARTHUR WIESENBERGER. Arthur Wiesen- 
berger & Co., New York. 320 pp. $10.00. 


The sixth annual edition of this digest is 
devoted substantially to statistics and descrip- 
tive material on the 86 leading investment com- 
panies. Charts and illustrations supplement 
the figures. The widespread public interest in 
shares of investment companies makes the 
present volume timely as well as informative. 


| 








Izdbsa bcd fsalbza pxdpcalbcd pd bca beaprlpsa peabdbsd bedbcdibcalbcdtcdbcdbxd pxdbcd bad Paid Ped PSUS SUES SUE PSEA Ed PSEA bcdad 


BOOKS AND AUTOGRAPHS 
EXPERT APPRAISAL AND LIQUIDATION 
AT PUBLIC SALE 





Many prominent and valuable libraries and collections of rare autographs were 
appraised and sold through these galleries. Reliable advice, service, and coopera- 


tion with executors and trust companies. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


Deferred Gift of Life Insurance Proceeds 
—A Tax Danger 


WIFE owning insurance policies on the 

life of her husband will sometimes pro- 
vide a settlement plan for the proceeds in- 
volving the automatic imposition of a fu- 
ture gift tax, which could prove costly. For 
instance, this tax danger is involved where 
the wife directs the insurance company to 
retain the proceeds upon the death of her 
husband and make installment payments to 
her for life, with the principal or refund 
value at her death to pass to her children. 


While she and her husband are both liv- 
ing and she reserves the right to change 
the beneficiary, no gift tax is involved. But 
if, upon her husband’s death prior to her 
own, the settlement plan becomes irrevoc- 
able and she has retained no right of with- 
drawal over the principal, then she has, at 
such time, made a completed gift of the re- 
mainder interest in the proceeds to her chil- 
dren or other successor beneficiaries. 


The real danger here lies in the fact that 
she has committed herself to this gift some 
time in the future without knowing today 
what her position will be with respect to 
gift tax exemptions and rates of tax. Al- 
though while her husband lives she may 
feel safe with her power to change the set- 
tlement plan, such right is lost immediately 
upon the death of her husband, and under 
conditions whereby she may not have the 
opportunity to change the plan. 


There are two remedies for this situa- 
tion: First, if the wife uses a settlement 
plan whereby only the interest on the pro- 
ceeds is to be paid to her, with all of the 
principal passing to the children on her sub- 
sequent death, then by reserving the right 
to withdraw the principal herself there 
would be no completed gift upon her hus- 
band’s death; such a plan would have the 
tax effect of a revocable trust. This plan 
would not affect the estate tax position of 
her estate inasmuch as the proceeds would 
be taxable in her estate whether or not she 
reserves the right to draw principal because 


This column is copyrighted by H. S. 
Koster & Co., and is not to be reprinted or 
quoted without permission. 


of the fact that she has established a trust 
under which she retains the life interest. 

The other remedy would be that if she 
does not desire to reserve the right to with- 
draw principal and instead wants to have 
the proceeds payable to her in the form of 
a refund life annuity, then she could pro- 
vide that the proceeds or refund value 
should be payable to her estate upon her 
death, to be disposed of by her will, instead 
of passing directly to the children. This 
again would eliminate the imposition of any 
gift tax at her death. 

This matter has become of growing im- 
portance because of the increasing frequen- 
cy of ownership of insurance by a wife on 
her husband’s life, one of the primary pur- 
poses of this method of ownership being to 
attempt to keep the proceeds free from tax- 
ation in the estate of the husband. There- 
fore, care should be exercised when a wife 
selects the settlement plan for policies she 
owns-on her husband. Of course, the same 
point holds true for any insurance a hus- 
band may own on his wife’s life. 


Committed vs. Option Purchase and Sale 
Agreements 


TOCK of a closely held corporation must 

be appraised for estate tax purposes 
upon the death of a stockholder, unless 
there is in effect a binding agreement 
whereby the estate is committed to sell at 
a fair fixed price. When appraised for tax 
purposes, such things as the corporation’s 
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earning power, franchise rights, secret for- 
mulaes, etc., are capitalized and added to 
the fair book value of the company. 


Some purchase and -sale agreements 
among stockholders of closely held corpora- 
tions merely give the surviving stockhold- 
ers or the estate an option to buy or sell. 
In certain of these cases the purchase price 
of the stock is fixed at book value. If, there- 
fore, the estate sells under this type of 
agreement, it would only receive the book 
value for the stock but would probably have 
to pay an estate tax on the appraised capi- 
talized value of the stock. Only if the estate 
is committed to sell at book value and the 
surviving stockholders are committed to 
buy would there be any chance of such val- 
uation standing up for estate tax purposes. 


The result of this type of situation is that 
the estate might be forced to pay out in 
estate taxes most of or more than what it 
receives through the sale of the stock if the 
option value is considerably lower than its 
probable capitalized value for tax purposes. 
If, for some reason, the optional method 
must be used, it is essential to the estate 
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that if the sale is effected the price of the 
stock shall be stated in terms that will give 
the estate its share of capitalized earnings 
and intangibles, which would represent the 
value at which the stock would be taxed in 
the estate. 


“Cash” Bequests Under Wills 


ANY wills contain sizeable cash be- 

quests to individuals and charities. 
Unless otherwise provided, such bequests 
must be paid in cash. The executor’s prob- 
lem in liquidating estate investments to 
meet substantial inheritance taxes, is ag- 
gravated by the direction—implied by law 
or specifically stated—that bequests must 
be paid in cash. 


As a result, it is sometimes advisable to 
provide that all or some cash bequests may 
in the discretion of the executor be paid 
“in kind,” giving the legatees securities or 
other assets of the estate equivalent in 
value to the amount of the bequest. Such in- 
vestments can be transferred at their mar- 
ket value as of the testator’s date of death. 
Then if the legatee still wants cash instead 





of securities he can do the liquidating or 
financing without jeopardizing the other 
assets of the estate. 


Frequently it is well to cover specific be- 
quests of this nature through life insurance 
policies made payable directly to the lega- 
tee. If accomplished in this manner, the 
specific cash legacies can be removed from 
the will entirely. This method would also 
permit immediate payment to the benefi- 
ciary without waiting until the entire es- 
tate has been settled. 


Revocable Trusts for Economy 


T is generally estimated that expenses in- 
baa through transferring property by 
will at death total about 5% of the gross 
value of the estate. With taxation approach- 
ing the point of confiscation, it is essential 
that the estate owner take advantage of 
every possible step that will make the “net” 
as large as possible for his heirs. One of 
these possibilities is the use of the revoc- 
-able living trust. 


In addition to saving probate expenses, 
such a trust avoids interruption in the con- 
tinuity of management and the flow of 
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funds to beneficiaries at the owner’s death. 
Moreover, the publicity of intimate family 
financial affairs, attendant on the probate 
of a will, is lacking in the case of a living 
trust. 


By singling out certain assets today and 
placing them under a properly planned re- 
vocable living trust, reserving to himself all 
the income and the right to withdraw prin- 
cipal, and the right to alter or revoke the 
agreement, the creator of the trust gains 
important advantages even during his life- 
time. For one thing, a living trust carries 
with it the maintenance of more complete 
and proper records, as well as a better serv- 
icing and protection of assets, especially if 
a trust company is the trustee. Still more 
important, a properly planned living trust 
provides its creator and his family with 
expert services that may result in other 
economies while he is living. 


A revocable living trust is neither in- 
tended to nor does it accomplish any sav- 
ings in estate and inheritance taxes upon 
the death of its creator. It is designed pri- 
marily for conservation, protection and effi- 
ciency. 


MEREDITH GALLERIES 


16 East 52ND STREET 
NEW YORK 22, N. Y. 
PLAZA 3-0572 
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“The .Search for Security” 


The above is the title of a two-reel sound 
motion picture recently produced by the Insti- 
tue of Life Insurance, New York. Available for 
booking by local life underwriters associations 
and other groups the film traces the early his- 
tory of insurance, the development of life 
insurance as it is known today, and the found- 
ing of the first life company in America. 


A number of animation sequences demon- 
strate some of the basic principles of life 
insurance: the necessity of sharing the risk, 
the disadvantages of yearly renewable term 
insurance, the level premium system, and the 
flow of policyholders’ funds. One of the scenes 
is reproduced here. 


A story on the film was written by R. Wil- 
fred Kelsey for the June issue of the Life 
Association News. 


Life Insurance Campaign 


The Institute of Life Insurance, under the 
signature “Life Insurance Companies in Amer- 
ica and their Agents,” is launching a new long 
range public service program in the field of 
family living to help individuals and families 
manage their money for greater security. The 
new campaign got under way the week of Sep- 
tember 9 with the first of a series of adver- 
tisements in daily newspapers from coast to 
coast. The copy theme is, “Family Happiness 
Has To Be Planned.” 


The advertising schedule calls for the use of 
more than 350 daily newspapers in 220 cities 
with a circulation of more than 40 million. 
The advertisements also will appear in leading 
farm magazines with more than 5 million cir- 
culation. Approximately 160 life insurance com- 
panies are participating in the campaign. 

The campaign, announced by Holgar J. John- 
son, president of the Institute, is built around 
a two-point financial program for the individual 
and the family. 

1. Anticipating and saving in advance for 
fixed individual and family payments, such as 
rent, taxes, mortgage charges, life insurance 
and other insurance payments, etc. 

2. Saving something extra in order to build 
up a “nest’ egg” for emergencies and other 
future use. 
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New life insurance purchases in Canada for 
the first half of the current year totalled 
$584,375,000, according to the Life Insurance 
Agency Management Association. This figure 
represents only the ordinary insurance just 


.brought into force, and not dividend additions, 


annuities, group or wholesale business. 
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Report On 
PACIFIC COAST AND ROCKY MOUNTAIN STATES 
TRUST CONFERENCE 


HE first Pacific Coast and Rocky 

Mountain Trust Conference since 1941 
was held at Los Angeles from August 7 
through 9, under the auspices of the Trust 
Division of the American Bankers Asso- 
ciation. Several 
of the addresses 
were reported in 
the August issue 
of Trusts and 
Estates, begin- 
ning at page 
151. 

The closing 
session featured 
a Forum on 
Trust Problems. 
The interlocutor 
was Walter E. 
Bruns, vice pres- 
ident & trust of- 
ficer, Bank of 
America, San 
Francisco. The panel members were C. Nel- 
son Hackett, vice president & trust officer, 
Bank of California, San Francisco; Reed 
E. Holt, vice president & trust officer, Walk- 
er Bank and Trust Company, Salt Lake 
City; Frank H. Schmidt, vice president & 
trust officer, California Trust Company, 
Los Angeles; and Albert G. Reader, trust 
officer, Union Title Insurance and Trust 
Company, San Diego. 


HARRY M. BARDT 
General Chairman of Conference 


Thomas H. Beacom, vice president of the 
First National Bank of Chicago, in his 
address to the Trust Conference, _ re- 
marked that he was requested not to talk 
about the “ technical aspects” of investing. 
“I was given license to speculate for once 
in my trust-filled life without risk of sur- 
charge”, he said. 


When “private property” is mentioned, 
he reminded his audience, we tend to forget 
that man had to struggle for centuries to 
get the privilege of appearing to own land. 
The free citizen of today actually has little 
more than a terminable license or defeasible 
lease in anything he says he owns. Original- 
ly title to all lands was in the Crown; prop- 
erty was almost entirely tangible, and pa- 
per evidences of share interests and debt 
did not exist. 


Tracing the economic course of “human 
rights” and “property rights” through the 
years, Mr. Beacom observed that further 
refinement of the concepts and ideologies 
now manifest could complete the cycle to a 
point where there would again be no free 
interchange of property. 


The papers on “The Common Trust 
Fund” by Gilbert T. Stephenson, and “A 
New Approach to Our Public Relations” by 
F. Miles Flint, were not available to the 
press. The remainder of the talks are pub- 
lished in the following pages. 
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ESSENTIAL FACTORS IN THE 
TRUST DEPARTMENT 


Responsibilities of Directors, Corporation and Trust Department 


H. O. VOGET 


Trust Examiner, Federal Reserve Bank, San Francisco 


TATE and Federal laws and regula- 

tions have placed the responsibility for 
the conduct of trust business administered 
by a corporation on the directors of the 
institution. A director’s responsibility does 
not vary in essence, whether the institu- 
tion’s trust business be large or small. Ac- 
cordingly, a more or less common pattern 
should be in operation with respect to the 
performance of duties assumed by a direc- 
tor on taking his oath of office. 

It is essential that the directors obtain 
comprehensive information and data in con- 
nection with the institution’s trust busi- 
ness, such as will enable them to pass in- 
telligently on matters which may require 
their collective judgment. It is not sufficient 
that they receive only statistical trust in- 
formation or summary reports from time 
to time. Sufficient interest must be aroused 
to create a trustmindedness in the group. 
Trust business is intensely human in many 
respects, and those particular aspects need 
to be brought to the attention of the Board 
in a practical manner. 


Formulation of Policies 
REASONABLY well-informed Board of 
Directors wiil have no difficulty in 
making practical use of the information 
placed at its disposal. Among them we in- 
clude the promulgation of policies which 

govern such important matters as: 

1. The administrative organization of 
the trust department; 

2. The investment of trust funds in the 
exercise of discretionary powers; 

3. Any extraordinary contractual under- 
takings which entail special commit- 
ments, or managerial duties in the 
operation of a business through stock 
ownership held in trust; and 

. Such pending or threatened litigation 
against the corporation as may be di- 
rected against its capital assets, rather 
than as fiduciary. 


From address at 20th Pacific Coast and 
Rocky Mountain States Trust Conference, 
Aug. 7. 


The directors should have an active part 
in the appointment of trust committees 
exercising administrative authority. Obvi- 
ously, such appointments should be made 
each year, even though there may be no 
change in the committee personnel. In order 
that the Board may be assured of satisfac- 
tory performance, a workable procedure 
should be adopted for review of important 
committee proceedings by a committee con- 
sisting in part of directors other than (but 
not excluding) executive officers of the in- 
stitution. 


The plans in connection with Common 
Trust Funds must have the prior approval 
of the Board of Directors. If the invest- 
ments of trust funds are predicated upon 
an “approved list,” such list should have 
the prior approval of the Board. Or, if on 
the other hand, the recommendations of an 
investment analyst, or the services of in- 
vestment counselors, constitute the basic 
source of data on which reliance is placed 
by the Trust Investment Committee in sup- 
port of its actions, the proceedings of said 
committee—in particular—should come un- 
der supervisory review of the Board. With 
respect to assets received in kind, an over- 
all policy of immediate attention and pe- 
riodic review should be established and, for 
that matter, for all classes of assets, wheth- 
er personal or real. Investments in stock of 
own institution held for trust accounts re- 
quire particular attention. 


The management which recognizes direc- 
tor-supervision as essential in trust busi- 
ness, and which makes it a practice to keep 
the trust department in close touch with 
the Board of Directors, establishes a tie-in 
of immeasurable value and beneficial re- 
sults. A trustminded Board is more apt to 
function along basic principles which are 
intended to be observed by law than one 
which has little or no interest in what is 
going on in the trust department. 


Corporation’s Role 


HE laws of most states in the Twelfth 
Federal Reserve District require that 
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the corporate fiduciary pledge securities 
with a designated state authority. That 
pledge is made under authority of the 
Board of Directors and implies the faithful 
performance which is expected of the insti- 
tution. These securities are subject to lien 
under certain circumstances, and thus the 
pledge is in effect a surety bond in connec- 
tion with the institution’s trust activities. 


The laws of some states and Federal Re- 
serve Regulation F require the pledging of 
eligible securities by the commercial and/or 
savings departments of the bank as collat- 
eral for trust funds on deposit with own in- 
stitution, or with the fiduciary institution’s 
parent banking affiliate, as the case may be. 
The pledge requires the approval of the 
Board of Directors and, in effect, imposes a 
restrictive use of the securities while they 
are being held as collateral by the trust de- 
partment. Thus, the assets of the fiduciary 
corporation play a part in the conduct of 
its trust business, lending emphasis to the 
financial responsibility in dealings with the 
public. 

As in the case of the directors, it is es- 
sential that the executive officers and their 
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associates of the bank’s staff—if not the 
entire personnel of the institution—should 
be reasonably well informed as to the value 
of trust business. In that connection, let 
us take the mystery out of the trust busi- 
ness by gladly answering any legitimate in- 
quiry that may be directed at the trust de- 
partment, as a means of breaking down the 
“jron curtain” which occasionally separates 
the component units. It is important that 
the trust department be considered a part 
and parcel of the organization as a whole 
and, therefore, worthy of recognition, no 
matter how large or small the volume of 
trust business may be. Let it never be said 
of an institution that its trust department 
is a side issue or a stepchild. It is not an 
idle dream to predict that trust earnings 
will play an increasingly important part in 
the sum total of net earnings of our trust 
institutions in future years. 


Trust Personnel and Compensation 

RUST business, by and large, has come 

to be regarded by many as a profes- 
sion, operating within prescribed spheres 
of action and under certain ethical rules 
of conduct. The “Statement of Principles 
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of Trust Institutions” which became our 
official creed in April, 1933, declare the cor- 
porate fiduciary’s responsibility in regard 
to such subjects. as (1) the acceptance of 
trust business, (2) administration of trust 
business and the trustee’s fundamental du- 
ties in connection therewith, (3) the opera- 
tion of trust departments, and (4) the all 
important relationships with the Public, 
the Bar and Life Underwriters. Fidelity 
and efficiency are the cardinal virtues em- 
phasized throughout this historic document 
in trust literature. 

“Professional’—that is to say trustmind- 
ed—men and women are needed in the trust 
business for satisfactory performance of 
specialized responsibilities. They must be 
individuals peculiarly fitted for the tasks 
assigned to them. Without trust-minded- 
ness, either inborn or soon inculcated, the 
basic factors for efficient trust operations 
are lacking. 

A trust department requires a better 
than average personnel. A better than aver- 
age personnel usually merits better than 
average compensation. And, finally, a bet- 
ter than average performance is a product 
that advertises itself; and performance, 
after all, is the essence of good competition. 
It has been proven that a comparatively 
small group of trained and trustminded 
men and women, reasonably well paid, is 
more efficient than a larger group of a me- 
diocre staff. From the standpoint of econ- 
omy, therefore, it pays to exercise prudence 
in selecting the personnel of the trust de- 
partment and in assigning those employed 
to the tasks for which they are best suited 
by talent and temperament. 

Where, in the larger institutions, some 
of the trust services are parceled out among 
different units of the organization instead 
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of being cared for within the trust depart- 
ment itself, two essential elements, namely, 
co-operation and co-ordination, loom large 
in the practical outworking of internal pol- 
icies and procedures. Hence, the value of a 
word of encouragement or caution and al- 
ways a display of “esprit de corps” within 
the organization for the good of the com- 
mon cause. In this connection, the executive 
officer who maintains a direct contact with 
his staff by an occasional visit “around the 
shop” holds a key which will open doors to 
good will and avoid the barriers of dissatis- 
faction and cliques. 


Thus, the corporate fiduciary will find 
itself better equipped to discharge the man- 
ifold and intricate duties arising under 
various fiduciary capacities, and to render 
to the public that higher degree of conduct 
and performance in trust business which is 
advertised generally as being available to 
individuals and corporations in need of such 
services, not only Today and Tomorrow, 
but in perpetuity. 


————0. 


Bank of America Trusts Grow 


During the first half of 1946 the Bank of 
America acquired fiduciary appointments of 
one capacity or another under 1,524 new wills 
with an estimated asset value of more than 
$80,000,000. This progress over the comparable 
period in 1945 was reported in a recent mes- 
sage complimenting officers and staff. Fifty 
livings trusts were added with values totalling 
over $2,500,000, while the same number of 
agency and custodian accounts produced twice 
as much volume. Two hundred wills naming 
the bank matured during this period, with as- 
sets of $9,300,000. Other court trust appoint- 
ments, numbering 82, placed approximately 
$3,000,000 on the bank’s books. 
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Trust Officers have found Connecticut General 
men particularly helpful because of their thorough training in the 


problems of estate analysis and planning. 


The result of such a training and of their experience in this work has 
given them a recognition of the necessity and value of the professional 
services rendered by Trust Officers and Lawyers. The Connecticut 
General Life Underwriter can be a logical part of this picture and a 
very practical part because his careful work can often save the Trust 
Officer much time and trouble. He brings, in addition to his own 
experience, the broad facilities of Connecticut General and its tech- 


nical Advisory Bureau. 


And so we say again, if he is from Connecticut General, give him a 


little of your time. He can help you. 


CONNECTICUT GENERAL 
LIFE INSURANCE COMPANY 


HARTFORD, CONNECTICUT 
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HOLDING TRUST ASSETS IN NAME OF NOMINEE 


ROBERT W. SPRAGUE 
Vice President and Trust Officer, The National Bank of Commerce of Seattle, Washington 


EARLY all carefully-drawn wills and 

trust agreements carry a provision 
giving the fiduciary authority to register 
securities in the name of a nominee. The 
resulting benefits have been many. Helpful 
though they may be, documentary-granted 
powers are much more effective when sup- 
ported by statutory law. It is therefore 
gratifying to find that over the past ten 
years one-third of the states have enacted 
laws authorizing the use of nominees by 
corporate fiduciaries. 


At first it was the general custom to use 
some individual employee of the fiduciary 
institution, but the larger number now use 
the partnership type of nominee. The indi- 
vidual may die, become disqualified, or be 
unavailable when needed. Larger banks and 
trust companies often have several partner- 
ship nominees, using a different one for dif- 
ferent departments, an aid to departmental 
efficiency. 


Advantages Outweigh Drawbacks 


HE use of a nominee effects operating 

savings. The amount of documentary 
material required for transfers is substan- 
tially reduced. Fewer letters need be writ- 
ten, much valuable time is saved, whether 
the institution is acting as a fiduciary or 
transfer agent. 

Nominee registration facilitates sales, 
gets the proceeds more quickly into the fi- 
duciary’s hands, and on occasion may pre- 
vent substantial market loss. It simplifies 
the distribution of estates and trusts. When 
there is a co-fiduciary, use of a nominee pre- 
vents delay in obtaining his signature. 

The disadvantages in the use of a nom- 
inee are mostly mechanical, and cause no 
serious difficulty. 


- Liberal Attitude Needed 


T is generally agreed that for living 

trusts marketable stocks in the account 
should be placed in the name of the nom- 
inee with reasonable dispatch. As to es- 
tates, transferring registered securities 
into the name of the nominee as soon as it 
can be done conveniently is not only an aid 


From address at 20th Pacific Coast Trust 
Conference, Aug. 8. 


to sale and distribution, but saves another 
transfer when a testamentary trust follows 
the completion of probate. 


If the nominee system is to prove bene- 
ficial, transfer agents should be practical 
and not too technical, especially where the 
trust instrument and the law afford them 
adequate protection. 


Holding Mortgages and Real Estate 


IMILAR benefits often can be obtained 

through use of a nominee for registra- 
tion of bonds and holding title to other trust 
assets (besides stocks). 


We have been fortunate in obtaining a 
fair sprinkling of mortgages for our trust 
accounts, but have not thought it advisable 
to have them made in favor of our nominee. 
Rather, we have followed the practice of 
having the mortgage run to the bank “as 
trustee”. This in some respects is a quasi- 
nominee registration. 

We like this plan because the mortgagor 
feels he is dealing with the bank instead 
of some unknown person. We are better 
able to maintain the confidential nature of 
our trust accounts and also avoid the pos- 
sibility of having the mortgagor contact 
the trustor or beneficiary to obtain conces- 
sions. 

Except in special cases, the use of a nom- 
inee in holding title to real estate seems un- 
desirable. Certificates of stock can readily 
be filed with other assets of the trust. Real 
estate possession and management create 
different problems. 


Avoids Delay 


ENEFITS from the use of a nominee 
flow not only to the fiduciary and trans- 
fer agent, but also to beneficiaries. When a 
sudden emergency arises and a beneficiary 
is in urgent need of funds, the sale of nom- 
inee-registered securities can be completed 
promptly and the money made available to 
him. When the probate of an estate is ended 
or a trust terminated, the nominee plan per- 
mits quick transfer of assets to beneficiaries 
and avoids long delay which might other- 
wise be necessary. 
Use of a nominee adds no hazard to the 
safety of the trust. The trust records and 





all reports and accounts must clearly show 
ownership by the trustee. 


Our study does not lead us to encourage 
indiscriminate use of the nominee, but 
where it aids in the conduct of business and 
is advantageous to beneficiary and fiduciary 
alike, the technical method of registration 
should be discarded and the nominee plan 
adopted. 

We, in Washington, will urge adoption 
of a suitable nominee law at the next ses- 
sion of our legislature. Trustmen every- 
where should work diligently for the enact- 
ment of proper laws in all states to make 
possible the free movement of stock trans- 
fers, unhampered by the elaborate docu- 
mentary procedure hitherto required. 
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Small Trust Conferences 


One of the most successful in the series of 
trust conferences being conducted by Gilbert 
T. Stephenson primarily for smaller trust de- 
partments was held in five Ohio cities the week 
of July 8. The cities were Warren, Akron, 
Mansfield, Dayton and Zanesville. An on-the- 
scenes report is published in the August issue 
of The Ohio Banker, Columbus). 
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Trustee Philosophy for Bankers 


“1. That a sense oi trusteeship, embracing 
as it does the essence of the best that the ages 
have produced in the way of religious, political 
and social thought, is probably the highest 
mental and moral attainment of which a man 
is capable. 

“2. That the exercise of trusteeship in any 
form is not to be entered into lightly but that 
once entering into it a man is morally bound 
to exert every effort in its faithful fulfillment. 

“3. That the exercise of trusteeship can 
best be furthered through a continuing study 
of events and of the actions of people which 
bear upon it, accompanied by a thoughtful 
consideration in the effort to understand the 
impact of such events and actions. 

“4, That the fulfillment of a trustee’s obli- 
gation generally requires special skills which 
may be acquired by study and experience, and 
that the acquisition of such skills is a vital re- 
quirement. 

“5. That all who enter banking as a profes- 
sion undertake the full responsibilities of 
trusteeship and therefore the moral obligations 
which accompany it.” 

BEN E. YOUNG, vice president, Nation- 
al Bank of Detroit, before American Insti- 

tute of Banking Convention, June 11, 1946. 
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DISCRETIONARY TRUST POWERS 


Importance of and Procedure for Exercise 


LEO A. STEINHARDT 
President, International Trust Company, Denver, Colorado 


N the past trust institutions have been 

too lax in accepting trust business under 
instruments the terms of which were inade- 
quate, poorly drawn, or too restricted. 
There has been substantial improvement 
along these lines in recent years and more 
and more trust institutions are giving care- 
ful and special attention to the terms of 
the instruments under which they are to 
act prior to accepting the appointment. 

I have seen criticism leveled at trust in- 
stitutions by reason of the administration 
of trusts under instruments that were too 
restrictive and inflexible. That criticism 
was unjust in that the trust institution had 
no power to do otherwise; nevertheless it is 
difficult if not impossible to justify the ad- 
ministration of that type trust to the aver- 
age layman. A bank is a semi-public institu- 
tion even though the capital may be private 
money and, if we do not perform the requis- 
ite banking and trust functions in a satis- 
factory manner, some system will be devel- 
oped whereby the public will receive proper 
service. Primary consideration must be giv- 
en to the public relationships involved in 
that, even though our respective institu- 
tions may be strong financially, the most 
valuable, though intangible asset we have 
is the reputation of our institution for abil- 
ity, integrity and capability. Consequently, 
it behooves us to examine carefully the in- 
struments under which we are to act and 
to see that those instruments contain pro- 
visions which will enable the trust to be ad- 
ministered in an efficient, capable and satis- 
factory manner. 


Trustee’s Limitations 


MONG the provisions that should be in 
most instruments are wide discretion- 
ary powers. In discussing trust relation- 
ships with prospective customers we should 
reason with them in a clear and logical man- 
ner the advantages of having wide discre- 
tionary powers, which are very much great- 
er than the disadvantages. If after doing 
so the settlor is still unwilling to grant such 
powers, then the instrument should be so 


From address before 20th Pacific Coast 
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drawn as to make it clearly apparent from 
the face thereof that the settlor desires to 
restrict the provisions of the trust express- 
ly to those set forth in the instrument. 


A trust arrangement is a living thing, 
one that provides flexibility, adaptability 
and practicability. Nene of us has the fore- 
sight or the judgment to attempt to fore- 
cast what conditions might be over the life 
of a trust with respect to living standards, 
living costs, investment conditions, the 
needs, desires or wants of beneficiaries, or 
even, if you please, the ability of the benefi- 
ciaries. Therefore, the only thing that we 
can do in creating a trust arrangement is 
to pick our trustee with care and as meet- 
ing the standards that we desire, and then 
to vest in the trustee wide discretionary 
powers to enable it to exercise its best judg- 
ment from time to time on the basis of the 
then existing conditions and needs. If an in- 
dividual is unwilling to vest in the trustee 
such powers, then that individual had best 
not use that particular trustee. 


Powers of Management 


ISCRETIONARY powers of the type 

dealt with by this paper may be classi- 
fied into three primary groups, having to 
do with (1) the management of trust prop- 
erty, (2) the payment of income and dis- 
tribution of principal, and (3) the trust re- 
lationship. Among the first group are the 
following, although the list is not intended 
to be all inclusive: 


1. To retain or dispose of original prop- 
erty. 

2. To make loans to the settlor’s general 
estate. 

3. To participate in business reorganiza- 
tions. 

4. To continue to carry on a going busi- 
ness. 

5. To apportion expenses between prin- 
cipal and income. 

6. To invest in “legals” or non-legals,” 
including common trust funds. 

7. To borrow money, secured or unse- 
cured, for the benefit of the trust estate. 





8. To compromise, arbitrate or abandon 
claims. 

9. To set up reserves for taxes, deprecia- 
tion and repairs. 

10. To make leases, irrespective of the 
duration of the trust. 

11. To exercise options and rights. 

12. To vote stock in person or by proxy. 

13. To carry stocks or registered securi- 
ties in the name of a nominee. 

14. To amortize premiums and accumu- 
late discounts. 

15. To make distributions in kind or in 
cash. 

16. To discontinue distributions in the 
event the beneficiary assigns, alienates or 
hypothecates his interest in the trust estate, 
or in the event there is a judicial levy 
against his interest in the trust estate. 


Income and Principal 
MONG the powers having to do with the 
payment of income and distribution of 
principal are: 
1. To fix the manner of distribution; i.e., 
either as and when the income is collected 
or to distribute in equalized instalments. 


2. To apply the income or the principal 
for the use and benefit of the beneficiary, 
this discretionary power doing away with 
the necessity of having a conservator or 
committee appointed in the event the bene- 
ficiary should become incapacitated. 

3. To distribute the income or principal 
in the trustee’s discretion, this power hav- 
ing substantial advantages for income tax 
purposes. 

4. To distribute to a minor or apply 
funds for the benefit of a minor without the 
intervention of a guardian. 
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5. To encroach on principal for the needs 
and requirements of the beneficiary. 

6. To determine when the principal is to 
be distributed among a class of beneficiaries 
and, if distributions are to be staggered, 
the amounts to be distributed at such times. 

7. To anticipate income. 

8. To provide principal funds to a bene- 
ficiary to enable him or her to enter into a 
business or profession, etc. 


On Trust Relations 


MONG the powers having to do with the 
trust relationship are: 

1. To resign the trusteeship. 

2. To terminate the trust. 


8. To transfer the trust to another cor- 
porate trustee in another state. 


4. To name new co-trustees. 


From the foregoing list you can see that 
almost any contingency can be provided 
for by the use of discretionary powers. The 
head of a family can through such an ar- 
rangement with a reliable corporate fiduci- 
ary assure his wealth being used for the 
maintenance and support of his family, the 
education of his children, and the ultimate 
passing of the remainder of his property 
to his descendants after the primary objects 
of his bounty have been provided for. Such 
an arrangement insures unto the settlor 
that degree of flexibility, adaptability and 
practicability that he himself could exercise 
in the handling of his property for the bene- 
fit of his family had he continued to live. 


It is quite common in instruments con- 
taining wide discretionary powers to name 
co-trustees to act with the corporate fidu- 
ciary. While a number of trust institutions 
do not look with favor upon co-trustees, 
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nevertheless in this type arrangement there 
can be no real objection to having a co- 
trustee, especially by reason of the personal 
problems which arise in the administration 
of this type trust, and that is especially 
true if the co-trustee be an adult member 
of the family. 


Policy for Exercise of Powers 


HERE an instrument contains broad 

discretionary powers, it is necessary 
that the procedure for the exercise of those 
powers be properly set up and maintained 
by the corporate fiduciary. Generally speak- 
ing, where the exercise does not involve a 
major decision the discretion may be ex- 
ercised by the trust committee; i.e., the 
trust officer handling the account can pre- 
pare a memorandum covering the discretion 
to be exercised and that memorandum in 
turn can be initialed or approved by a ma- 
jority of the members of the trust commit- 
tee. However, where the exercise of a dis- 
cretionary power is of major consequence, 
then its exercise should be approved by the 
executive committee, if the bank operates 
under that system, or by the board of direc- 
tors, if there is not an active executive com- 
mittee. When I say of major importance, 
I mean discretion which involves the con- 
tinuance of a business, the distribution of 
a trust, and items of that nature. 


A number of institutions do not look with 
entire favor upon discretionary trusts of 
this nature on the basis that such an ar- 
rangement imposes upon it too much re- 
sponsibility. I think that attitude is one of 
least resistance because, after all, we are 
representing ourselves to be experts in the 
administration of trust accounts and we 
should be willing to assume such risk and 
responsibility as is involved in this type ar- 
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rangement. If the instrument is properly 
drawn, such risk can be minimized, provid- 
ing the institution has a proper and expe- 
rienced staff in its trust department; if it 
does not have a staff of that nature, it 
should not be in the trust business. In ad- 
ministering trusts of this nature trust serv- 
ice and trust business as a whole are en- 
hanced in value in the minds of the public. 


The ordinary settlor is coming more and 
more to want a trust with wide discretion- 
ary powers by reason of the uncertainty of 
present economic conditions, which speaks 
well for the administration of trust busi- 
ness in this country in that the public as 
a whole is coming to have more confidence 
in this type arrangement and the method in 
which trust institutions have administered 
trusts. 


This type arrangement has a definite 
place in our economy and in our social 
structure, and, although it involves more 
responsibility than the ordinary trust lim- 
ited to mandatory powers, it will redound 
to the benefit of and respect for trust insti- 
tutions. 

pee ee eT a 


Trust Progress in Bermuda 


The trust department of The Bank of Ber- 
muda, Limited, of Hamilton, “has continued to 
record very satisfactory increase in the amount 
of business handled,” according ot the bank’s 
annual report for the year ending June 30. 
Income of £5,555 was exceeded by expense of 
$7,089, a not unexpected situation considering 
that the trust department was _ established 
less than ten years ago. George A. Kinney, 
formerly vice president of the trust depart- 
ment of the Chase National Bank of New 
York, has been trust officer since the incep- 
tion of the department, the first in Bermuda. 
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HUMAN ELEMENT IN TRUST RELATIONSHIPS 


Policies for Personalizing Service 


T. B. WILLIAMS 
Trust Officer, Security-First National Bank of Los Angeles 


RITICISM has been growing that there 

is too wide a breach between top man- 
agement of corporations and the customer; 
that the corporations are too cold and im- 
personal. So the top management of cor- 
porations has come to realize that the hu- 
man relations in the conduct of its affairs 
rank in equal or higher value with efficiency 
and quality of service. If the corporation 
is to survive as a form of public service 
free of arresting legislative restrictions and 
avoid the encroachments of more and more 
bureaucratic agencies, it had better start 
now to examine its public relations prob- 
lem with a critical light. 


Efficiency alone is not the law we live by. 
Man desires friendship, courtesy, sympathy, 
understanding. Historically, the individual 
trustee on the whole served admirably well 
as a substitute in the place and position of 
the trustor in meeting the family and busi- 
ness problems entrusted to him by the 
trustor. He knew the family background 
and needs, and he usually exercised his re- 
sponsibilities in a broad helpful way to 
carry out the wishes of the trustor. But as 
business became more complex and the bur- 
dens assumed by trustees became greater, 
it became more difficult to find a man of 
integrity, judgment and experience, who 
was willing to accept the responsibilities of 
a gratuitous trusteeship. Thus, the corpor- 
ate trustee, able to supply a well-rounded 
experienced organization, became more pop- 
ular with the public. 


But we have noticed the tendency in re- 
cent years to associate with us co-trustees, 
who are usually some member of the family 
or a professional friend. The explanation 
frequently given is that the trustor is 
anxious to have someone supply that factor 
of close confidential relationship with the 
family to insure that their welfare and com- 
fort are provided for and to overcome the 
supposedly impersonal handling of the 
trust by the impersonal corporate trustee. 
With our growing efficiency in trust admin- 
istration have we failed to provide person- 


From address before 20th Pacific Coast 
Trust Conference, Aug. 9. 


alized trust service superior to that of the 
individual trustee? 


The Prescription 


NE is justified in assuming that the 

beneficiary has the same degree of in- 
tegrity, fairness and intelligence that the 
trustee has. If so, then he is entitled to 
treatment as an equal and should not be 
asked to assume a burden or submit to a 
requirement that the trustee would not will- 
ingly accept for himself. All reasonable 
doubts should be resolved in favor of the 
beneficiary. His economic welfare and com- 
fort are the trustees’ primary aims. At our 
council tables it might be advisable to have 
a man present whose sole duty is to repre- 
sent the public. 


The last fifteen years have not been con- 
ducive to thinking in terms of the public. 
From 1932 to 1942 our thinking was in 
terms of removing the debris of the twen- 
ties from our shelves and reconstructing 
basic policy in the light of these experi- 
ences. From 1942 to 1946 every thought was 
centered on the war effort and the public 
had to take what it could get from an un- 
derstaffed and harassed personnel. Now 
the road is clear and our thinking can be 
dedicated to the future and the public we 
serve must loom large in that thinking if 
we are to avoid a lot of criticism that will 
open the door for governmental agencies 
to enter into devastating competition with 
us. Popular public support alone is the only 
test, so the first part of our prescription is: 
our policy making must be right. 


Staff Training 


ECONDLY, the staff should be thor- 

oughly drilled in the policy of the or- 
ganization, have faith in it, and be trained 
to apply it in dealings with the beneficiary. 
In dealing with the staff it might be help- 
ful to have in mind the importance of the 
human element in staff relationship, be- 
cause if the staff does not feel inwardly the 
thing which one is trying to accomplish out- 
wardly, the effort will be wasted. Keeping 
the staff public relations conscious is a 
continuous task. The problem is to maintain 
in each member of the staff that sense of 
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cordiality which he would be expected to 
show to his own friends. To maintain this 
feeling on the part of all employees at all 
times is almost impossible. When the pres- 
sure of business becomes too great, nerves 
become taut and tempers short. A proper 
allocation of work is one answer, and 
spreading the work out to avoid bottle- 
necks is another. If the enthusiasm of our 
re-employed service men and women be- 
comes infectious throughout the staff, the 
quip we hear so frequently, “Now that the 
war is over, remind me to be nice to the 
customers”, can be laid away with the re- 
mains of Hitler. 


There is a tendency in an organization 
for each department to become so absorbed 
in the satisfactory development of its own 
operational efficiency and technical refine- 
ments that it becomes highly rigid in the 
application of its procedure. This would 
suggest that a policy-making group in each 
organization be established to constantly 
re-examine routine with which the bulk of 
our detail work is carried on, and convey 
to the staff the reasons for a certain proce- 
dure, so that the task is performed with 
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judgment as well as efficiency. Our operat- 
ing routine should be constantly brought 
into focus with new experience and chang- 
ing trends in public desires. 


Implementing Policy 
OW can we implement this policy of 
the human factor? First, there is 
knowledge, through adequate communica- 
tion with the beneficiary; second, simplici- 
ty of expression for the sake of understand- 
ing; and third, broader trust powers. 

To show the power of proper communi- 
cations we need only recall the importance 
of communications in the war. Adequate 
information properly understood can go 
further to maintain confidence and dispel 
doubt than anything else we can do. The 
rules of equity recognize this fact by re- 
quiring that a trustee make a full disclosure 
of facts to the beneficiaries.This should be- 
gin with the opening of the trust. It is 
necessary to begin a program immediately 
to provide complete information so as to 
dispel the beneficiary’s first reaction of 
doubt, remove his fears and develop his con- 
fidence in us. This can be done only by keep- 
ing alive a constant stream of information 
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regarding management of the trust; by 
keeping alive personal relationships 
through interviews and letters. The cardi- 
nal principal of good trust relationship is 
to get acquainted with the beneficiary, know 
him personally, understand his desires, 
temperament and wishes. 


Statements should be mailed out at least 
quarterly, and if an account is very active, 
a monthly statement will be better. If the 
account shows any particular change during 
the month, a letter of explanation or a per- 
sonal interview can do a lot to clear up 
questions. An annual asset valuation and 
income estimate will prove helpful to a 
beneficiary in determining what he may 
expect in income and the quality of the 
assets held to produce that income. If the 
beneficiary likes to be consulted about in- 
vestments, it is usually complimentary to 
his intelligence to interview him personally 
and not by letter regarding the proposed 


changes. 
Talk Their Language 


HERE is a tendency when dealing with 
trust matters to drift into highly tech- 
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nical terminology which leaves the inexpe- 
rienced mind slightly bewildered. This re- 
quires that we be a little more elementary 
and thorough in our explanations and in 
the words that we use. A great deal of 
progress can be made even in simplifying 
lawyer language if we but try in the draft- 
ing of Wills and Trust Agreements. Tech- 
nical men draw elaborate agreements with- 
out thought as to how understandable it 
may be to the layman who must read and 
sign the document. We have exalted the ex- 
oneration provision and slighted the provi- 
sions for the benefit of the beneficiary. 


We have found it good policy not to sub- 
mit a legal document to a beneficiary or 
trustor for consideration unless we have 
some representative personally present to 
explain the scope and purpose of the various 
provisions. If this is not done, the reader’s 
reaction will almost invariably be that the 
trust instrument is too long and does not 
cover his intention, and in the spirit of dis- 
couragement, acquire doubt about signing 
the instrument. We have made progress in 
the elimination of the whereases and where- 
fores, but more progress can be made. We 
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used to have a spendthrift clause in our 
trust agreement containing at least 150 
words. By diligent study this provision has 
been reduced to 32 words. It now reads, 
“The interest of beneficiaries in principal 
or income shall not be subject to claims of 
their creditors or others, nor to legal pro- 
cess, and may not be voluntarily or invol- 
untarily alienated or encumbered”. 


None of us denies the importance of effi- 
cient office operation and audit controls. 
However, the tendency is to overvalue the 
necessity for each technical requirement 
and undervalue its effect upon the pvblic, 
who sooner or later encounter some re- 
buff due to a technical requirement. We 
likewise tend to overvalue a technical re- 
quirement in relation to our efficient opera- 
tion. This would suggest that the man in 
charge of public relations in each organiza- 
tion be consulted on the establishment of 
any routine which has a direct bearing 
upon public service. Banks and trust com- 
panies enjoy expressing their strength and 
dignity with a generous display of marble 
and official brass. When you have a prob- 
lem do you seek counsel and help from a 
friendly sympathetic organization, or do 
you look for strength and dignity? 


Broader Powers Needed 


HE third and most important program 

in improving public relations is pros- 
pective in nature, but can go further in 
meeting the human element in trust rela- 
tions than anything else. The trustee must 
have the power within the trust instrument 
to do the things he is called upon to do. We 
are all too familiar with the many situa- 
tions that cannot be remedied because an 
existing trust is too narrow in its power. 


Our experience teaches us that the imme- 
diate objects of a man’s bounty are his life 
beneficiaries. Trustmen by tradition have 
become wedded to the elaborate principles 
of law that distinguish the rights of the 
life beneficiaries from those of the remain- 
dermen. This conception grew up in the 
English law because of the desire to per- 
petuate the power of wealth within a family 
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unit. But today we think of wealth as serv- 
ing a present need and not the needs of 
generations to come. Therefore, it is incum- 
bent on us to create a new philosophy in 
the use of trust funds to serve the current 
need. 


The task before us is of a missionary 
nature. We must point out to lawyers the 
importance of making trust agreements 
workable. More important still we must ed- 
ucate the public, who plan to create trusts 
with us, to the necessity for broad powers 
within the trust instrument to meet chang- 
ing conditions. If the trustor can be made 
to realize that the real value of a trust is 
its flexibility, and he has confidence in the 
trustee he has selected, he will be willing 
to give the trustee the power to carry his 
plan into effect. As an example of how we 
have tried to cover the broad needs of the 
life beneficiary, many of our trust agree- 
ments now contain this provision: “The 
primary purpose and intent in creating this 
trust is to provide for the income benefi- 
ciaries and the rights and interests of re- 
maindermen are subordinate and incidental 
to that purpose. The provisions of this trust 
shall be liberally construed in the interest 
and for the benefit of the income benefi- 
ciaries”’. 

After we have been given the power, let 
us use it for the purpose intended and not 
hide behind technicalities in order to avoid 
our responsibilities. 


We all know instances of how a bank has 
aided in serving the real needs of a benefi- 
ciary. The more we can multiply these in- 
stances the more likely will we live down 
the false conception that the corporate trus- 
tee is cold and impersonal. After all, a cor- 
porate trustee is nothing more than a 
group of individuals. If the staff is trained 
to act as individuals would reasonably act 
and not as automatons, the human element 
in the trust relationship will be adequately 
taken care of and the future of the corpor- 
ate trust service expanded; and what is 
more there will go with it the satisfaction 
of a service worthwhile and a task well 
done. 
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GET TRUST BUSINESS THROUGH BANK STAFF 


Program Proves Two-Way Success in New Pension 
and Corporate Accounts 


M. E. FEIWELL 
Vice President, American National Bank and Trust Company of Chicago 


T is customary to measure the progress 

of a bank by the size of its deposits. In 
my institution, deposits have grown from 
about 13 million in 1933, to over 228 million 
at the end of 1945. During this period there 
has been a transition in the nature of our 
trust business from what was predominant- 
ly a corporate real estate picture to a com- 
plete and rather well-rounded personal and 
corporate business. At the present time, 
about one-fourth of the bank’s total person- 
nel of approximately 450 are employed by 
the Trust Department. 


We have grown with the Commercial side 
of the bank, and it has grown with us. The 
potentials of additional business exist on 
both sides. We are striving constantly for 
closer and closer relationships between our 
Trust Officers and our Commercial Officers 
in the administration of customer’s affairs. 
In addition to the substantial cash balances 
of the Trust Department, which are reflect- 
ed in the bank’s demand deposits, we have 
on our books a number of commercial ac- 
counts and loans that originated through 
the Trust Department. Some of these have 
no specific connection with any trust ac- 
count, but were brought in by an attorney 
or a customer, who was attracted to do 
business with the bank because of a satis- 
factory experience with the Trust Depart- 
ment. 


About two years ago, we were asked to 
accept the trusteeship of a 40% interest in a 
limited partnership in a manufacturing 
concern, who favored us with a modest com- 
mercial account. This business is currently 
doing a gross volume of about ten million 
dollars a year, with a profit margin of about 
23% gross, and, as income accumulates for 
the several beneficiaries, the trusts have 
grown substantially in size. The bank ac- 
count has also grown, and, as we have got- 
ten to know the principals better, and as 
their confidence in us has increased, we 


have become their first bank, instead of-: 


Based on an address before St. Louis 
Corporate Fiduciary Association. 


their second connection. We also have placed 
on file the wills of the principal parties. 
The first of this year, the business was 
changed from a partnership to a corpora- 
tion, and we have assumed representation 
on the Board of Directors. It is the desire 
of the majority stockholders to effect a pub- 
lic sale sometime later this year of a part 
interest in the company, which would apply, 
pro-rata, to the trusteed holdings and those 
held outright by the family. In this connec- 
tion the principals turned to us for advice, 
and we are currently working as intermedi- 
ary in negotiations with an investment 
banking firm to underwrite the public offer- 
ing of stock. This has given us an oppor- 
tunity to guide them to the right type of 
banking house, who understand their par- 
ticular type of business, and with whom 
they can well establish a long-term relation- 
ship. 


When the public financing is accom- 
plished, this company will be assured of a 
sufficient amount of capital to enjoy a nor- 
mal growth, and to become one of the lead- 
ers in its field, and, hence, a most valuable 
client of the commercial side of the bank. 
We, in the Trust Department, will have 
irrevocable trusts, that will be substantially 
larger than they are today, and, incidental- 
ly, the Trust Department can, with reason- 
able certainty, anticipate the corporate ap- 
pointment as transfer agent or registrar. 


This case illustrates very decisively the 
importance of trust business to the com- 
mercial development of a banking institu- 
tion. The potentialities of such a situation 
are prevalent in every banking institution, 
and there is no time to be lost in safeguard- 
ing the interests of your bank, wherever it 
concerns, the important clientele of your 
institution. Incidentally, here is one spot 
where your president and Board of Direc- 
tors can be of definite help in dealing with’ 
major prospects for trusts and wills. 


Approaches to Trust Development 


HE officers actually administering trust 
accounts make good and effective new 
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business solicitors. Therefore, no matter 
what character your new business set-up 
assumes, it is important that your officers 
get the feel and thrill that comes out of 
new business development. There is no bet- 
ter way to stimulate the growth of a Trust 
Department than to make every officer and 
every junior conscious of the fact that he 
is part and parcel of a business, whose 
growth and development is dependent, not 
upon a select few, but rather upon the com- 
bined energy of a ball team that is hustling 
all the time. 


In order to facilitate the development of 
trust business, we have proceeded on the 
theory that our own customer is our best 
prospect. Why worry about someone else’s 
customers, when there are literally hun- 
dreds of good prospects in every institution 
waiting to be called on without the usual 
sales resistance that you would be apt to 
encounter with strangers. Under the cir- 
cumstances, your commercial officer is the 
best medium for breaking the ice. However, 
you must bear in mind that a commercial 
officer of any importance is a busy man, and 
that it is entirely up to your trust depart- 
ment to stimulate the necessary elements 
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for a close working arrangement between 
commercial and trust officers. 

In our institution we try to use the com- 
mercial officers as bird dogs for trust busi- 
ness. This is accomplished by the following 
method: Each commercial officer is usually 
expected to set aside one day a week to call 
on the customers in his division. During the 
course of their discussion, he manages, 
somehow, to inject the subject of wills and 
any other phase of trust service that might 
be of interest to that particular person. No 
technical phase of trust service is discussed. 
However, if the customer shows real inter- 
est, an appointment is usually arranged for 
with some officer in our department, who is 
best qualified to deal with the particular 
situation. This method has proven to be a 
decided advantage over the old process of 
calling on customers in a cold and unpre- 
pared manner. However, after the initial 
interview, the name becomes the prime re- 
sponsibility of some officer in the trust de- 
partment. 

Another thing we are trying to do is to 
further our relations with the members of 
the Chicago Bar, for we consider this a tre- 
mendous field for building all types of trust 
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business. We are doing this in three ways. 
First, by the active participation on Bar 
Association Committees of our trust offi- 
cers, who are members of the Bar. Second, 
by calling informally on the attorneys at 
their offices. This is done by our Trust Ad- 
ministration Officers on a regularly sched- 
uled basis, so that they make one or two 
such calls each week. Third, by mailing to 
all interested members of the Bar a monthly 
bulletin and, in addition, sending this group 
special material several times a year. 


Business Tied To Personal Estate 


GREAT many of our customers own 

stocks of closed corporations, which 
sometimes constitute the main asset of 
their estates. The things we try to keep in 
mind in developing an estate plan under 
these circumstances is that you cannot seg- 
regate the man’s own estate from the fu- 
ture operation of the corporation. What 
you are doing, in effect, is to try to build 
estate plans for an entire family group and 
for the business itself. I have in mind a 
successful closed corporation, for whom we 
are the principal banking contact, where 
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the principal owner has placed his will on 
file with our trust department, and several 
times a year meets with two of our trust 
officers and the commercial officer handling 
the bank account to discuss fully the pres- 
ent status and his future plans for the 
business. As a result, if anything should 
happen to this individual, we feel that we 
would be in a position to do an intelligent 
job, both for his family and for the busi- 
ness itself. 


Special Appraisal Technique 


HE value of an estate made up largely 
of stocks of closed corporations can be 
substantially affected by the value placed 
on such securities by the tax authorities. 
It is important from the standpoint of the 
beneficiaries of the estate to obtain as low 
a valuation as possible. Usually there are 
no market quotations for such stocks, and 
book value and an arbitrary earnings ratio 
have been the principal determinants used 
by the tax authorities in fixing values. 
In our trust department we have, for a 
number of years, employed a method of 
appraisal involving the use of standard 
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comparatives—stocks of companies in the 
same industry that are listed on the major 
exchanges—to determine the prime invest- 
ment ratios indicative of fair value. Our 
practice is to do a thoroughly professional 
job of comparative investment analysis and 
to set up an attractive and comprehensive 
brochure of appraisal. 

Quite apart from the effectiveness of this 
method in securing reasonable tax apprais- 
als, it has proven equally effective as an 
instrument for soliciting wills. We have 
prepared several master appraisals, deleting 
specific names, which our trust officers use 
as exhibits in discussing this problem with 
prospective customers. We are now serving 
as executor of an estate of some three mil- 
lion dollars, for which this method was di- 
rectly responsible in securing the appoint- 
ment. 

Our methods have come to the attention 
of the local legal fraternity, and we have 
been called upon to prepare appraisals for 
individual executors and sometimes for 
smaller trust companies, who are without 
the professional talent for this work. 


Developing Corporate Trust Business 


HE lion’s share of corporate trust busi- 

ness is, of course, with the New York 
banks, but there is increasingly more and 
more reason for many Mid-Western trus- 
tees, transfer agents, registrars and paying 
agents. The directors and senior officers of 
a bank can be extremely helpful in procur- 
ing corporate appointments, but, in addi- 
tion, the commercial and trust officers can 
be constantly on the lookout for this busi- 
ness. We have found that the investment 
banking houses are one of the best ap- 
proaches, for very often they have the first 
opportunity to suggest the appointment of 
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Illustration in one of a new series of trust 
advertisements being run in Richmond news- 
papers by State-Planters Bank and Trust Co. 
The first paragraph of the copy reads: 

“‘Buried Treasure’ often associated with 
the days of the Spanish Main has its modern 
counterpart. For frequently wealth today is 
‘buried’ through neglect, inexperience or be- 
cause of the press of other matters. The called 
bond overlooked—the subscription right not 
exercised—the stock one meant to sell, but 
didn’t. Property cannot take care of itself. It 
must be carefully managed and constantly 
watched.” 

A Supervisory Account or Management 
Trust is offered “to serve you and your ‘Buried 
Treasure.’ ” 





a corporate fiduciary. If you expect them 
to help you, however, you will find it neces- 
sary to develop your contacts through con- 
crete evidences of reciprocity. For one 
thing, all of the brokerage business from 
the purchase and sale of securities in our 
trust department is allocated to investment 
houses who have cooperated with us. This 
policy differs from that in some institu- 
tions where the size of the commercial bal- 
ances maintained primarily determines the 
allocation of brokerage business. 

In addition, the officers supervising the 
bank’s investment portfolio constantly have 
in mind collateral benefits to the trust de- 
partment, and, other things being equal, 
municipal bond purchases in particular are 
placed through dealers who are active in 
obtaining the bank’s appointment as paying 
agent or trustee on sizable offerings. 





TRUST DEPARTMENT AUDIT OBJECTIVES 
Improved Controls and Operations Outlined 


ROBERT C. MASTERS 
Trust Examiner, Federal Reserve Bank of Boston 


erable difference of opinion exists with 
respect to the nature and extent of trust 
department audits necessary to properly 
fulfill the “suitable audit” requirement of 
Regulation “F” or to satisfy the audit rec- 
ommendations made by examining authori- 
ties. 

What is feasible for one institution may 
not be for another. The scope and methods 
of making such audits, beyond the fact that 
they should be sufficiently broad to enable 
the directors to discharge adequately their 
responsibilities under applicable laws and 
regulations, must be left to the exercise of 
sound judgment by individual banks. Let’s 
explore the trust department audit function 
further to see how broadly the program 
should be developed to best assist the direc- 
tors, confining ourselves to banks which 
have full-time audit organizations. 


Get a Good Start 


IRST, effective means must be devised 

to ensure that all property for which 
responsibility has been accepted, in any 
capacity, is properly entered on the records 
and included in the ledger controls. Audit 
control must function effectively com- 
mencing with the creation of the trust, the 
acquisition of the assets of an estate or the 
receipt of a new agency or custodian ac- 
count. Here we have a weak spot in many 
audit programs. A representative of the 
audit department cannot always be at hand 
when property comprising the account is 
accepted. Perhaps the best practical answer 
is to have the auditor put on record directly, 
by notice from the source of origin through 
the use of numbered official receipts. Loop- 
holes exist in this procedure, however, 
which can be closed only through direct ver- 
ification with the person depositing the se- 
curities; and this some banks do. However, 
thoroughness of authentication at the in- 
ception of the account provides the surest 
foundation for the most effective results of 
the subsequent audit work. 


OE geal much auditing is enough? Consid- 


This article is based on an address pre- 
sented to the Bank Auditors’ and Comp- 
trollers’ Conference of Boston. 


The primary duty of protecting trust as- 
sets and the income therefrom implies ef- 
fective physical control over invested assets 
and of transactions affecting the cash and 
securities ledgers. It involves periodic 
proofs of controls through trial balances of 
supporting ledgers, reconcilement of bank 
accounts (and this should include an exam- 
ination of cancelled checks covering remit- 
tances to beneficiaries with regard to signa- 
tures, cancellations and endorsements) and 
physical verification of cash, securities, 
notes and other assets against the books, in- 
cluding the establishment of adequate con- 
trol over property temporarily out of th 
vault for any reason. : 


Protection of assets also implies deter- 
mination that such property is properly seg- 
regated for the various accounts to which 
it belongs and that it is kept separate from 
securities owned by the institution; that the 
fiduciary capacity of the institution is prop- 
erly indicated in the registration of securi- 
ties, in the designation of the payee of notes 
and mortgages and in titles to trust depos- 
its; that adequate insurance is carried, and 
that all necessary supporting documents 
have been obtained in connection with mort- 
gage loans and real estate owned. 


Beyond this the auditor is faced with the 
necessity of authenticating changes in in- 
vested assets by checking brokers’ vouchers, 
committee votes, approvals of co-fiduciaries 
and others entitled to be consulted. He 
should check the propriety of disbursements 
from principal and receipts and releases ob- 
tained in connection with partial or full 
distribution of assets. He should determine 
that the income has been collected on income 
producing assets and that it has been prop- 
erly distributed or otherwise accounted for. 
He should ascertain if the institution’s fees 
have been properly calculated, charged and 
collected. Control of property and cash held 
in the various corporate trust capacities is 
also part of this primary function of pro- 
tecting assets, authenticating receipts and 
disbursements and establishing the fact 
that the mechanical operation of the books 
and records is being satisfactorily main- 
tained. 
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These functions may be _ discharged 
through continuous daily control, by period- 
ic examinations of different units of the 
trust department, by comprehensive audits 
of groups of individual accounts, by audits 
of accountings prepared for the courts and 
others, or by various combinations of these. 
And the theory of “tests” and “spot audits” 
can be applied to some of these functions 
with reasonably satisfactory results. 


Not Just a Checker 
AVING devised a system for effective 
fulfillment of this fundamental audit 


function, should the auditor be concerned 
with adherence to governing laws, regula- 
tions and the terms of controlling instru- 
ments? Should the auditor check further 
into administrative functions? Into matters 
of general policy? Should he get into the 
field of trust department operations? These 
are very controversial questions. I believe 
he should if the value of the audit function 
is to be best utilized as an aid to manage- 
ment. 


Here the auditor’s work brings him into 
direct contact with the administrative field 
—not to attempt to formulate policies, not 
to superimpose his judgment upon that of 
the administrative officers— but, as the rep- 
resentative of the directors and stockhold- 
ers, to review trust administration to de- 
termine whether the trust department has 
in any way acted or failed to act as to ren- 
der less than perfect service to its custom- 
ers, or as to involve the bank in any possible 
liability. There is a point of view that the 
personnel directly responsible for the prop- 
er execution of the terms of trust instru- 
ments are specialists and, hence, any criti- 
cism on the part of the audit department 
would be, for the most part, in the nature 
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of passing upon the judgment of these spe- 
cialists. While I don’t feel that the auditor 
should attempt to interpret ambiguously 
worded investment or distributive clauses 
already resolved by trust administrators or 
counsel, I cannot agree with the implica- 
tion of this thought—that the auditor is 
essentially a checker of transactions—a 
verifier of bookkeeping entries—and that 
all else is in the field of management and 
therefore outside the realm of auditor in- 
terest. 

If the auditor is to properly fulfill his 
role of protector, if he is to be the “watch- 
dog” to guard against possibilities of lia- 
bility, if he is to determine compliance with 
law, regulation and instrument in the oper- 
ation of the trust department, if he is to 
test fundamental policies and practices 
against those officially enunciated for and 
generally adopted by corporate fiduciaries; 
then he cannot be excluded from interest in 
and investigation of the functions of man- 
agement. 


Unlucky Thirteen 

OME of the more important sources of 

liability which underlie trust depart- 
ment administration are: 

(1) Violation of the terms of the trust 
instrument or of court orders. 
Purchase of “non-legal” or improp- 
er investments; unwarranted or un- 
supported retention of such invest- 
ments. 

Purchase from self or affiliated in- 
terests. 

Loaning trust funds to officers, di- 
rectors or employees. 

Taking side profits. 

Guarantees and assurances. 


(2) 
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(7) Purchases and sales without con- 
sent or approval of. co-fiduciaries. 
Wrong-doings of a predecessor fi- 
duciary. 

Co-mingling assets, including un- 
warranted and unprotected reten- 
tion of stock of the trustee bank. 


Interdealing between trust depart- 
ment accounts. 


Making real estate loans while a 
default exists, on an unsound ap- 
praisal basis, or to “bail out” the 
Banking Department. 


Failure to invest available cash bal- 
ances with reasonable promptness. 
Failure to properly diversify the 
trust assets. 

The question of whether the bank is vul- 
nerable on any one of these should not be 
left solely to periodic determination by the 
examiner. These are matters of very defi- 
nite concern to the bank auditor, and his 
audit scope should be developed in such 
manner as will provide him with continuing 
assurance that these possibilities are being 
avoided or minimized. For the most part 
this assurance is not a by-product of mech- 
anical auditing of bookkeeping transac- 
tions, nor is it the result of a too sketchy 
system of “testing” assets and accounts. It 
must result from comprehensive audits of 
individual accounts, embracing a careful 
and thoughtful review of administrative 
acts, together with searching tests of and 
inquiries into various phases of depart- 
mental administrative practices and _ poli- 
cies. 


(12) 


(13) 


Individual Audits 
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a comprehensive audit and review of all 
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trust department accounts each year is, of 
course, virtually impossible, and certainly 
impracticable, although I do know of trust 
departments as large as $15,000,000 in total 
assets, held in approximately 340 accounts, 
where audits of this kind are made once 
each year. In the larger trust departments, 
the method which seems best is to select 
accounts at random and without any regu- 
larity, on a basis which will provide exam- 
ination of each account every three to five 
years. 


In this connection I am occasionally dis- 
turbed by the “psychological audit” of trust 
departments. This usually takes the form 
of irregular visits to the department by the 
auditor but with the attitude that (a) the 
officers and clerks are generally unfamiliar 
with my audit procedures; (b) they have 
only a hazy idea of what I’m after; (c) I 
know the management and its adopted poli- 
cies so well I can feel reasonably well as- 
sured that there is nothing amiss, possibly 
excepting an amortization error of 36c; (d) 
therefore I’ll test run a couple of controls 
and fuss around with 6 or 8 accounts select- 
ed at random and my audit responsibilities 
will have been effectively discharged on this 
“scare psychology” approach. This is too 
dangerously trusting to chance. 

In connection with the reviews of indi- 
vidual accounts, here are some points that 
should arouse the auditor’s interest when 
observed— 


(1) The lack of required supporting 
documents in proper form such as 
the governing instrument, inven- 
tory or appraisment, letters of ap- 
pointment, court orders or decrees. 


(2) Failure to provide the reviewing 
committee with an initial analysis 
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(15) 


and review, and subsequent periodic 
reviews, of assets of the account. 


Failure to make periodic and ade- 
quate inspections and appraisals of 
real estate, either owned or under- 
lying mortgage loans. 

Failure either to submit statements 
and accountings to the courts and 
others, as required, or to adopt 
available means to secure binding 
assents or allowances. 

Failure to cure, within a reasonable 
time, overdrafts in income or prin- 
cipal or where the causes of such 
advances indicate an administrative 
laxity. 

Improper application of the rules 
governing the allocation of stock 
dividends and amortization of pre- 
miums. 


Unreasonably large expenses. 
Payment of excessive taxes, claims 
or attorney fees. 

Failure to secure the income from 
estate property. 

Undue delay in the final settlement 
of estates or in closing terminated 
trusts. 

Improper use of nominee registra- 
tion. 

Failure to properly segregate and 
control worthless securities. 
Failure to properly record or pro- 
vide adequate attention to so-called 
“miscellaneous assets’’. 

Failure to provide for termination 
on a known date. 


Failure to establish by adequate 
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means that certain persons remain 
alive or unmarried. 


(16) Lack of proper official attention to 
evidences of complaint from bene- 
ficiaries or others regarding the ad- 
ministration of the account. 


Specific Suggestions 


O elaborate a bit on a few of the mat- 
ters just mentioned: 


Closing Accounts * Many trust depart- 
ments lack definite procedures for closing 
trust accounts. Some do not even have a 
record of birthdays of beneficiaries upon 
whose attainment of majority, or of a spe- 
cified age, the trust is to be closed. Some 
leave the closing of the account wholly in 
the hands of the trust officer and he, on oc- 
casion, may permit the account to remain 
open, though dormant, sometimes year aft- 
er year, not only cumbering the records and 
files but also postponing, if not losing, com- 
missions and fees. Adequate procedures 
should be devised not only to provide com- 
plete and accurate tickler information in 
this regard, but unclosed or inactive ac- 
counts should be brought directly to the at- 
tention of the management for satisfactory 
reasons or action. Some trust departments 
segregate their inactive from their active 
accounts. This. applies particularly, but not 
altogether, to corporate trusts. In some 
banks the auditor goes through all accounts 
once each year and selects accounts inac- 
tive for 18 months and segregates them, 
under audit control. He then verifies care- 
fully all transactions within such accounts. 


Miscellaneous Assets * It is a much too 
common criticism that trust departments 
have no established practice or procedure 
for administering so-called miscellaneous 
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assets. As a consequence they are often im- 
properly recorded and inadequately re- 
viewed. Experience has indicated that this 
class of assets, in many cases, has been ac- 
corded administration of a more or less 
desultory fashion and that situations arise 
occasionally where the fiduciary has been 
negligent. Certain types of assets ordinarily 
included under the general heading of ‘‘Mis- 
cellaneous” or “Sundry”, because of their 
nature, warrant closer supervision than 
may at times be given to miscellaneous as- 
sets of questionable worth. As examples— 


(1) Interests in estates, or trusts held 
by other fiduciaries. 
Businesses — incorporated, unincor- 
porated or partnerships—where the 
fiduciary has a sizeable or majority 
interest. 


Notes, judgments and other evi- 
dences of debt. 


Claims based on deposits in closed 
banks. 


Personal effects and tangible prop- 
erty requiring liquidation, with espe- 
cial attention to such property not 
in the physical possession of the fi- 
duciary. 
The administration of this type of asset is 
fraught with much danger and should be 
given the closest kind of attention. 
Worthless Securities *% Procedures for 
handling so-called worthless securities are 
too haphazard. Probably the majority of 
trust departments do not make adequate re- 
search to determine the facts as to value or 
lack of it; they have very informal proce- 
dures for authorizing the removal of such 
items from the asset records, once deter- 
mined to be without current value; they 
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have faulty methods of recording and fol- 
lowing securities they classify as worthless 
—usually transferring them to a “grave- 
yard” and forgetting them; they have no 
prescribed procedures for regularly review- 
ing them to discover possible revivals in 
value. The solution to this is too obvious 
to elaborate further. 


Auditor’s Relation to Operations 


HE auditor should be alert to oppor- 

tunities for simplifying and tightening 
existing internal controls. He is concerned 
also with the problem of systems, methods 
and operating practices, not only with a 
view toward the most protective results but 
in the interest of increased efficiency and 
economy of operation. This end can often 
be best accomplished by the auditor taking 
an active part in the development of meth- 
ods and systems and by having proposed 
changes in system submitted to him for ap- 
proval. It is in this field of operations that 
we find a tremendous job to be done. And 
this need for improvement in methods is 
not confined just to the smaller trust de- 
partments. The auditor can be of inesti- 
mable assistance to management in _ this 
problem and in many instances can point 
the way. He, in conjunction with the exam- 
iner, is in the best position to put his finger 
on weaknesses and to initiate recommenda- 
tions. 


Here are some of the most outstanding 
opportunities for improvement in records, 
systems and operating practices— 


1. In every district, the Stephenson sur- 
vey* indicates, there were comments upon 


*See Feb. 1946 Trusts and Estates 202. 
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the unsatisfactory files and filing methods 
of some trust departments. These applied 
alike to correspondence, documents and se- 
curities. Likewise, a common complaint was 
that the files are often in charge of an in- 
experienced person—on a parity with that 
of a messenger-—a position in which to be- 
gin one’s career in a bank; with every per- 
son in the department having free access 
to the files. Flat filing of securities has be- 
come increasingly popular, but still many 
banks have not availed themselves of the 
obvious advantages of that practice. 


2. Too few trust departments have put 
into effective use work sheets for the open- 
ing and closing of accounts or have taken 
full advantage of adequate duties ticklers. 
The desirability of taking such matters 
away from reliance upon someone’s mem- 
ory as well as the aid which they provide in 
checking performance is obvious.** 


3. Another point brought up in each dis- 
trict is that of synoptic records or trust 
officers’ dockets—a resume of the essential 
facts of each account, adapted to ready ref- 
erence by the administrative officers. Some 
banks have no synoptic material at all. 
Others have developed so elaborate synop- 
tic records that they break down of their 
own weight and soon are not used at all. 
Sometimes small trust departments copy 
the forms used by a larger department, 
which may be too elaborate for their needs. 
The numerous changes in personnel in war- 
time have emphasized the need of written 
records in place of officers’ memories and 
the development of complete, but concise, 
dockets with ample provision for the record- 
ing, not only of the fundamental facts per- 
tinent to each account, but information of 
importance and reference value developed 
during the course of administration. To be 
of. true value as tools of administration and 
audit, they must be carefully prepared and 
checked by senior officers or counsel. 


4. The matter of controlling trust de- 
partment property temporarily out of the 
vault for inspection or away from the bank 
for sale, transfer or exchange and securi- 
ties due from brokers on purchases is not 
wholly satisfactorily handled in many trust 
departments. Verification of “in transit’ 
property and of “hold-over” property in the 
custody of officers and clerks is often not 
nearly as complete or as frequent as it 


“record and check” 
and Estates — Ed. 


**For a specimen 
system, write Trusts 
Note. 
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should be for proper protection and efficient 
operation. Real improvement should be 
made in this direction. And along this same 
line—very incomplete records and controls 
are too frequently found in support of lia- 
bilities of fiduciary accounts to various 
creditors, including notes payable, and of 
litigation, threatened or pending, either 
against a fiduciary account or arising out 
of fiduciary activities and directly involv- 
ing the bank. 


5. Systems for authorizing discretionary 
payments from principal can be formalized 
and at the same time simplified to an extent 
not yet employed by many trust depart- 
ments. The same can be said for methods 
to secure necessary approvals and consents 
to investment changes or other actions of 
importance and the rendering of periodic 
accountings and obtaining the required as- 
sents or allowances. Along with the operat- 
ing smoothness and economy which is the 
usual accompaniment of the introduction of 
improved methods of this kind is also a 
better system of internal audit control. 


The possibility of loss through defalca- 
tion is, on the basis of experience, much 
less than loss through surcharge arising 
from administrative errors of omission or 
commission. The vulnerable spot on defal- 
cations is, of course, cash receipts—pay- 
ments of principal and interest on mortgage 
loans and rents from real estate owned. Ex- 
cellent progress has been made by auditors 
in handling this class of income through 
the establishment of continuous rigid audit 
controls over its collection, through test 
verification with mortgagors and tenants 
and through division of clerical responsi- 
bility in handling the various phases or 
such transactions. 


Cooperating Toward Objectives 


HE auditor should not allow himself 
nor should he be forced by manage- 
ment to become so involved in the details 
of checking, verifying and recomputing 
that the larger objective is lost sight of. 
The real end desired is that the directors 
be informed as to the true condition of the 
trust department so that they may prevent 
the continuance of any practice or policy in 
the conduct of its affairs which may lead 
to loss, and encourage those practices and 
policies which will result in sound, construc- 
tive and profitable operations. 
The auditor is in a more strategic posi- 
tion than any other bank officer in this en- 
deavor. No officer has more facts at his 





command and none is in a better position to 
make recommendations in the direction of 
sound administration and safe operation. 
The auditor should point his finger at any 
policy which he believes to contain danger- 
ous or detrimental possibilities. He is not 
the operations officer but a close relationship 
between the auditor and such official should 
be encouraged to effect the smoothest devel- 
opment and coordination of system. The 
auditor should be capable of foreseeing 
weaknesses of any kind and have the auth- 
ority to take an interest in anything in the 
business which he thinks is wrong; and in 
this endeavor he should expect and receive 
the full understanding and cooperation of 
the officers and directors. 

But, as with trust examination, the scope 
of audits is limited by the adequacy and 
ability of the personnel, by the volume of 
assets under administration and the audit 
policies adopted by the management. But to 
attain the most desirable objective you 
should not have a too definitely limited 


277 


scope. The broader objective cannot be 
achieved without a positive desire and a 
definite interest upon the part of the direc- 
tors, its trust committee and its officers— 
to ascertain the adequacy and effectiveness 
of trust department operations and the 
soundness of account administration, and 
it also necessitates full cooperation on the 
part of the auditing department in furnish- 
ing the required information. 


The objection to adequately staffed audit- 
ing departments because of the mainte- 
nance expense is rapidly losing its effect 
among bankers. There is apparent a grow- 
ing sense of realization on the part of bank 
management of its responsibilities in con- 
nection with fiduciary activities, and the 
bank auditor should occupy an extremely 
important place in assisting management 
in the fulfillment of this responsibility. 
Adequate audit protection means safety and 
the sacrifice of the safety factor may ulti- 
mately accrue as a very definite and impor- 
tant loss at some future date. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles—Earl I. Vaughan succeeds P. 
R. Williams as vice president of the Los An- 
geles office of the BANK OF AMERICA. Mr. 
Vaughan joined the Bank in 1929 as assistant 
trust officer, advancing to a vice presidency 
in 1939, when he assumed charge of the bank’s 
various local advisory boards in California. 
In May 1945 he was assigned to the banks and 
bankers department of the San Francisco 
head office, from which he is now transferred. 
Mr. Williams retired under the bank’s pension 
plan, with a record of 38 years of service. He 
is a past president of the American Institute 
of Banking. 


Pasadena—Byron M. Randall has_ been 
elected an assistant trust officer of the Pasa- 
dena branch of the SECURITY-FIRST NA- 
TIONAL BANK of Los Angeles. He has been 
with the bank 21 years. 


Santa Ana — FIRST NATIONAL BANK 
elected William L. O’Meara an assistant trust 
officer. Prior to returning from service with 
the Army as Property Control Officer in the 
Finance Division of Military Government, he 
served as an assistant national bank examiner 
assigned to examination of trust departments 
in the 12th Federal Reserve District. He was 
previously connected with one of the major 
banking institutions on the Pacific Coast, in 
trust administration. 


Santa Barbara—L. W. Pingree advanced 
to trust officer and assistant secretary at the 
Santa Barbara branch of the SECURITY- 
FIRST NATIONAL BANK of Los Angeles. 


CONNECTICUT 


BristoL—NORTH SIDE BANK & TRUST 
CO. elected Charles A. Sweet, Jr., a trust offi- 
cer. Prior to service in the Navy, Mr. Sweet 
was an attorney in New York City and has 


been an assistant trust officer of the County 
Trust Co., White Plains. 


Greenwich—Hugh D. Marshall, formerly 
vice president, succeeds Eugene G. Blackford 
as president of the GREENWICH TRUST 
CO., the latter becoming chairman of the 
board. 


New Haven—H. Wick Chambers, Jr., for- 
merly assistant cashier, SECOND NATION- 
AL BANK, was elected assistant trust officer. 
Frank Fox resigned as trust officer. Mr. 
Chambers was a captain in the Foreign Sta- 
tistics Branch of the Army Air Forces from 
1942 until his recent discharge. Mr. Fox is 
leaving the bank to complete an assignment 
with the War Departments Price Adjustment 
Board in Washington. 


GEORGIA 


Atlanta—John A. Sibley, chairman of the 
TRUST COMPANY OF GEORGIA, was 
elected president to succeed the late Robert 
Strickland. He retains the chairmanship, to 
which he was recently elected when Thomas 
K. Glenn retired. Known as one of the foremost 
lawyers in Georgia, Mr. Sibley was formerly 
a member of the law firm of Spalding, Sibley 
and Troutman, which has represented the 
Trust Company for many years. 

Atlanta — CITIZENS & SOUTHERN NA- 
TIONAL BANK promoted Hugh W. Fras- 
er, Jr., formerly assistant comptroller, to 
assistant to the president, Mills B. Lane, Jr. 

Savannah — CITIZENS & SOUTHERN 
NATIONAL BANK named Barrett B. Le- 
Hardy a trust officer; Dennis M. Harvey a 
vice president. Major LeHardy recently re- 
turned to the bank after 2 years in the Army. 


ILLINOIS 


Chicago—John T. Lamont, securities ana- 
lyst, became a member of the trust department 
staff of the LASALLE NATIONAL BANK. 
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He formerly was with the Investment Research 
Bureau of Indiana, the Federal Reserve Bank 
of New York, and the Bank of New York, 
prior to service in the Navy. 

Chicago—Albert Y. Bingham, vice president, 
CHICAGO TITLE & TRUST CO., assumes 
general supervision of trust investments, re- 
placing W. V. Carroll, vice president, who re- 
signed to become associated with the Milton 
H. Callner realty investment firm. 


MASSACHUSETTS 


New Bedford—FIRST NATIONAL BANK 
elected Frank Simpson trust officer, following 
the resignation of Louis W. Tilden as vice 
president and trust officer, owing to illness. 
Mr. Simpson has been acting as trust officer 
for about a year, before which he was in the 
Navy. 

MICHIGAN 


Ann Arbor—ANN ARBOR TRUST CO. 
elected Edward M. Heffernan assistant vice 
president for estate planning and investment 
management service. He has been on active 
duty with the Navy, supply corps, before 
which he was assistant secretary of the North- 
ern Trust Co. of Chicago 


NEW JERSEY 
Atlantic City—Walter Beyer, a local pro- 
bate attorney, has been appointed trust offi- 
cer and Mrs. Yetta Gold an assistant trust 
officer at BOARDWALK NATIONAL BANK. 
Glen Ridge—Thomas H. B. Boothe was ap- 
pointed trust officer at the GLEN RIDGE 
TRUST CO. 
NEW YORK 
Buffalo—Lawrence J. White returned to the 
trust department of LIBERTY BANK OF 
BUFFALO after an absence of two years. 
He was with the bank 18 years, and with the 
trust department since 1930, working in the 
public relations and new business departments. 


New York—John K. McKee, who retired 
February 1 as a Governor of the Federal Re- 


IF YOU BELIEVE TRUST BUSINESS 
SHOULD BE CONDUCTED AS IT WAS 
20 YEARS AGO... DON’T READ THIS! 


Young man, 38, college and GSB graduate with 18 
years of banking experience (12 trust), presently in 
charge of trust operations of large eastern trust com- 
pany, wishes executive position in medium size trust 
department of forward-looking institution, preferably in 
the mid-west or south, where management policy is 
aggressive in thought and action,—unhampered by tra- 
dition. 

To such an institution he can bring sound planning 
for the present and clear thinking for the future. In such 
an institution he expects to demonstrate his value as he 
grows with it. If interested write to: 


Box $-5-7 — TRUSTS and ESTATES 
50 E. 42nd St., New York 17, N. Y. 





System, elected president of 
the CONTINEN- 
TAL BANK & 
TRUST CO., suc- 
ceeding Frederick 
E. Hasler, who 
remains as chair- 


man of the board. 

Rochester 
—Glenn C. Mor- 
row has joined the 
UNION TRUST 
CO. as head of 
the public’ rela- 
tions department. 
Before the war, 
he was executive 
secretary of the 
Rochester Ad 
Club for 19 years. 


NORTH CAROLINA 
Henderson—Colonel Thomas 


serve was 


JOHN McKEE 


S. Kittrell, 
elected trust officer, succeeds the late K. L. 
Burton, vice president and trust officer of the 
CITIZENS BANK & TRUST CO. 


OHIO 


Cleveland—A. J. Perfler resigned as trust 
officer of the CLEVELAND TRUST CO. to 
resume the private practice of law. He had 
been with the Cleveland Trust since 1919 and 
for the past 12 years served in the corporate 
trust department. Mr. Perfler is a recognized 
authority in the patent trust field. 


OKLAHOMA 
Stillwater—Frank G. Berry, son of lieu- 
tenant-Governor James E. Berry, president of 
STILLWATER NATIONAL BANK, is to suc- 
ceed A. B. Alcott as vice president. The latter 
resigned as vice president, secretary and trust 
officer after service with the bank since 1915. 


PENNSYLVANIA 


Philadelphia — FIDELITY-PHILADEPHIA 
TRUST CO. promoted William T. Walsh, John 
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Chattley, Jr. and George Butterworth, Jr. to 
assistant real estate officers. 


Pittsburgh—A. V. Wasson, trust officer of 
the UNION NATIONAL BANK, resigned. 


Scranton—The following promotions were 
made at the SCRANTON LACKAWANNA 
TRUST CO. recently, following the death of 
Edgar A. Jones, vice president: Frank T. 
Green, treasurer, and George M. Rhodes, trust 
offcer, elected vice presidents; John T. Evans, 
controller, appointed trust officer; Ralph W. 
Hand, assistant vice president, appointed 
treasurer. 


TEXAS 


Longview—B. W. Sunkel advanced from 
assistant cashier to assistant vice president 
and trust officer, FIRST NATIONAL BANK. 


CANADA 


Montreal — W. H. Howard, K.C., C.B.E., 
has been elected president of the MONTREAL 
TRUEST Co. 
succeeding the 
late F. G. Donald- 
son. He is a mem- 
ber of the law 
firm of Mont- 
gomery, Mc- 
Michael, Common, 
Howard, Forsyth 
& Ker and a di- 
rector in several 
Canadian com- 
panies. Sydney G. 
Dobson, president 
of the ROYAL 
BANK OF CAN- 
ADA and a past 
president of the 
Canadian Bankers 
Association, succeeds the late Morris W. Wil- 
son, C.M.G., as vice president. 


W. H. HOWARD 
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TRUST INSTITUTION BRIEFS 


Los Angeles, Cal.—Dr. Benjamin M. An- 
derson, former economist of the CHASE NA- 
TIONAL BANK of New York, has been ap- 
pointed to the new chair of Connell Professor 
of Banking at the University of California. 
The professorship was created from proceeds 
of a million dollar estate bequeathed the uni- 
versity several years ago by the late M. J. 
Connell, chairman of the CITIZENS NA- 
TIONAL TRUST & SAVINGS BANK, Los 
Angeles. 


Denver, Colo.—William L. Hazlett, formerly 
vice president of the CENTRAL BANK & 
TRUST CO., was appointed State Bank Com- 
missioner of Colorado. 


Hartford, Conn. — Stockholders of the 
HARTFORD-CONNECTICUT TRUST CO. 
and the WEST HARTFORD TRUST CO. 
approved their boards’ recommendations to 
merge. This will make the Hartford-Connecti- 
cut’s total number of banks operated as 
branches up to 10. There is no change in per- 
sonnel jn the absorbed bank. 


Kokomo, Ind.—FIRST NATIONAL BANK 
has been granted trust powers under the Fed- 
eral Reserve Act. 


Boston, Mass.—Stockholders of the STATE 
STREET TRUST CO. approved the adoption 
of an employee retirement plan. This will be 
non-contributory, applying to all those who 
have not reached the age of 60 at the time of 
its inauguration, September 1, 1946. It calls 
for normal retirement at age 65. 


Morristown, N. J.—Directors of the MOR- 
RISTOWN TRUST CO. and the AMERICAN 
TRUST CO approved the proposed merger of 
the two institutions under the name of the 
former. George Munsick will continue as pres- 
ident of the Morristown Trust and Clarence E. 
Beddow, president of the American Trust, will 
become vice president of the new company. 
Total assets will be $24 million. 
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Cleveland, Ohio — CLEVELAND TRUST 
CO. increases its assets to $1,114,000,000 with 
the purchase of the First National Bank of 
Painesville and the Lorain Street Bank. The 
Cleveland Trust now has 50 banking offices. 

Warren, Ohio—William H. Fram, trust offi- 
cer of the UNION SAVINGS & TRUST CO., 
has been named to the board of trustees of 
Hiram College. He is an alumni representative. 


Cleveland, Ohio—Thoburn Mills, vice presi- 
dent of the NATIONAL CITY BANK, was 
elected chairman of the trust committee of 
the Ohio Bankers Association. 

Portland, Ore.—R. M. Alton, vice presidnet 
and trust officer of the UNITED STATES NA- 
TIONAL BANK, was one of the speakers at 
the annual meeting of the Oregon State Bar 
in September. 

Meadville, Pa——-FIRST NATIONAL BANK 
published the first edition of its four-page 
newspaper for employees, directors and- stock- 
holders on August 10, being the first bank 
in the state to enter the “house organ’’ field. 
It will be published monthly to coordinate per- 
sonnel and stockholder relations and will carry 
accounts of all bank activities. The staff con- 
sists of Rosalie J. Williams, publicity director 
of the bank as editor, and C. J. Miller and E. 
K. Keep as staff advisors. 
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Philadelphia, Pa. — BROAD STREET 
TRUST CO. will purchase control of the MID- 
CITY BANK & TRUST CO., resulting in to- 
tal resources of more than $50 million. 

Houston, Texas — FIRST NATIONAL 
BANK has purchased the FIDELITY TRUST 
CO. 


Ogden, Utah—W. H. Loos, vice president © 

and trust officer 
of the FIRST SE- 
CURITY BANK 
OF UTAH, was 
appointed State 
vice president of 
the trust division, 
American Bank- 
ers Assn. 


Norfolk, Va. — 
E. R. MacKethan, 
trust officer of 
NATIONAL 
BANK OF COM- 
MERCE, was ap- 
pointed State vice 
president of the 
trust division, 
American Bank- 
ers Assn. 
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Guaranty Trust of Canada 
Opens New Office 


Guaranty Trust Company of Canada an- 
nounces the early opening of a northern On- 
tario branch office at Sudbury. An official of 
the company states that, while several trust 
companies have been sending travelling repre- 
sentatives into northern Ontario for some 
time, this is the first branch office to be estab- 
lished. It is further stated by this official that 
for many years it has been felt that the lum- 
bermen, miners and other businessmen of the 
north country have had to do much of their 
trust business from a distance. 

The new office will be under the manage- 
ment of J. J. Olscamp and will be equipped to 
render a complete trust service in the princi- 
pal cities and towns of the area. 


— () -- 


Committee for Small Trust 
Departments 


In recognition of the fact that 85% of the 
trust department members of the Trust Sec- 
tion of the Pennsylvania Bankers Association 
have trust assets of $5,000,000 or less, a special 
committee on smaller trust departments has 
been formed, according to an announcement by 


TRUSTS and ESTATES—September 1946 


Sterling L. Wandell, chairman of the Trust 
Section and vice president of the Wyoming 
National Bank of ‘Wilkes-Barre. Ray W. Steber, 
trust officer of the Warren Bank & Trust Co., 
is chairman of the committee. 


——_———0 


In Memoriam 


LOUIS H. ICKLER, former president and 
trust officer of the AMERICAN NATIONAL 
BANK, St. Paul. 

IRA F. JAGGER, retired trust officer and 
assistant cashier of the MECHANICS & 
FARMERS BANK, Albany, N. Y. 


ROBERT STRICKLAND, president of the 
Trust Company of Georgia since 1937; past 
president of Atlanta Clearinghouse Associa- 
tion, Georgia Bankers Association and Reserve 
City Bankers Association; member of execu- 
tive council of national bank division of the 
American Bankers Association since 1927, and 
a vice president in 1932. 

O. P. GRAHAM, president of the First Na- 
tional Bank & Trust Co., Racine, and also pres- 
ident of the State Bank of Union Grove, Wis. 

CHARLES C. RUSS, vice president in the 
trust department of the Hartford-Connecticut 
Trust Co., died while on vacation. In 1911 he 
was appointed the first trust officer of the 
Hartford Trust Co. 
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Income Tax 

Income taxable to grantor where possibil- 
ity of reverter, short term trust, and wide 
control. Petitioner created two trusts for 
his two minor children, designating himself 
and wife as trustees. The trusts provided 
for income to the beneficiaries until respec- 
tively attaining age 21, with the corpora 
being then distributed. In the event of a 
child’s death before age 21, or the petition- 
er’s or his wife’s death, trusts were to ter- 
minate. Upon termination because of a 
child’s death, or petitioner’s wife’s death, 
the corpus of a trust, (or corpora of both 
trusts), was to be paid over to the peti- 
tioner-grantor. If the trusts were terminat- 
ed because of grantor’s death, distribution 
of the corpora was to be made to the ap- 
pointees under his will. Wide control and 
management powers were reposed in the 
trustees. HELD: Exclusive of the fact that 
the trusts had possible respective durations 
of 9 and 14 years, they bear a close similar- 
ity to the Clifford case. Grantor possessed 
great control. There existed a close family 
relationship. Grantor possessed discretion- 
ary power to use the income from the trusts 
to discharge his legal obligations. He re- 
tained a reversionary interest in the corpus 
of each trust. Under these circumstances, 
the income of the trusts is-taxable to the 
grantor. Carhart v. Comm., Tax Court, Dkt. 
6643, June 20. 


Lump sum payment for life estate inter- 
est is a sale of capital asset. Decedent’s will 
established a $100,000 trust with income 
payable to his son John for life, and upon 
his death, without children, to son’s wife. 
Upon wife’s death trust was to terminate 
and residue to devolve to the testator’s wife 
and his son Richard. Testator, his wife, 
and John died respectively in the years 
1926, 1935 and 1937. John having left an 


estate which was insufficient to meet his 
debts, his wife, as petitioner, sought to 
terminate the trust. Upon agreement of the 
parties the state court decreed that peti- 
tioner be paid $55,000 plus accretions, for 
a release of her interest, and consent to the 
trust’s termination. Petitioner, contending 
that the value of her share of the estate 
computed under I.T. 2076 was greater than 
the amount which she received, reported a 
capital loss of $8,790 on the transaction. 
The Commissioner disallowed the loss and 
assessed a deficiency which was upheld by 
the Tax Court. HELD: Petitioner’s right 
to income from the trust estate comprised 
a right in the estate itself. It must be re- 
garded as a capital asset in the same man- 
ner as if she possessed a fee interest. Hav- 
ing disposed of a capital asset she is en- 
titled to treat it as such. With respect to 
the gain or loss, it appearing that the valua- 
tion of the petitioner’s interest is in dis- 
pute, the case is remanded to the Tax Court 
for computation. McAllister v. Comm., CCA 
(2) No. 266, Dkt. No. 20178, August 6. 


Pension trusts—deduction denied on re- 
determination of tax. Petitioner created a 
“bonus and profit-sharing trust” in Decem- 
ber 1941, contributing $10,000 to the trust 
that year. Under the trust, distributions 
were to be made to beneficiaries “who are 
living and still in the service of the com- 
pany as an employee”, etc. It provided fur- 
ther that beneficiaries under the plan lost 
all rights and interests if dismissed, and 
that “the company may terminate the em- 
ployment of any beneficiary as freely and 
with the same effect as if this Trust had 
never been created”, etc. It contained lan- 
guage to the effect that the benefits to be 
paid were to have no relation to compensa- 
tion, but were to be in addition thereto. 
The operation of the trust was limited to 
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five years. Upon redetermining deficiencies 
in income taxes, declared value excess prof- 
its taxes and excess profits taxes, due for 
the taxable year 1941, Commissioner denied 
the $10,000 deduction. HELD: “No em- 
ployee had' more than an expectancy in the 
so-called trust”, at the close of the tax 
year. Under Section 23(a) of the Code, 
sums expended in the conduct of a trade or 
business are deductible where they are “for 
personal services actually rendered”, or, 
alternatively, are “ordinary and necessary”. 
The $10,000 outlay does not meet this test. 
As for Section 23(p), the deduction must 
also be denied. Only a single payment was 
made, the trust itself is limited to five 
years and generally does not qualify under 
Section 165. Chapman Chevrolet Co., Inc. v. 
Comm., 7 TC, No. 54, July 31. 


Beneficiary taxable on all income of trust, 
less actual charitable contributions, where 
right to take all income. Husband created 
five trusts under which his wife was to re- 
ceive $300 a month out of income, or prin- 
cipal, if necessary. The wife was given full 
power to amend, cancel or revoke the trusts. 
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Upon revocation the entire trust fund, to- 
gether with all increment thereon, at her 
direction, was distributable to her. The 
trust further provided that subject to the 
above terms, the corpus and income were 
to be used “exclusively for such religious, 
charitable or educational purposes,” as she 
might designate. HELD: The wife was tax- 
able on all the income since she had full 
power over the trusts and the income of 
the trusts. In those years when she actually 
made charitable contributions she was en- 
titled to deductions, subject to the maxi- 
mum 15% limitation. If it is true in the case 
of a grantor that income that he is free 
to enjoy at his own option may be taxed 
to him whether he sees fit to enjoy it or 
not, it is none the less applicable where 
the beneficiary is the taxpayer. Emery v. 
Comm. CCA (1) No. 4152, July 22. 


Sums received in settlement. of will con- 
test held income. Plaintiff was employed as 
secretary by decedent whose earlier will be- 
queathed plaintiff 3% of his net estate. This 
will also provided a substantial inheritance 
to decedent’s daughter. A subsequent will 
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eliminated plaintiff as a beneficiary, re- 
duced the inheritance to the daughter and 
left the major portion of the estate to the 
widow. Plaintiff retained counsel to contest 
the latter will. Thereafter, he consented to 
the daughter’s retaining the same counsel 
upon his obtaining an agreement from them 
that he would be paid 75% of the net fee 
that they would receive for representing 
the daughter. Plaintiff was to assist the at- 
torneys in the prosecution of the case, and 
be paid from the compensation which they 
earned. Plaintiff received $10,000 in settle- 
ment of his claim, and decedent’s daughter 
approximately $1,000,000 in settlement of 
hers. She paid $75,000 to the atorneys, of 
which some $36,000 was paid to plaintiff. 
He contended that the sums received by him 
constituted a bequest and, therefore, were 
excludible from income. HELD: Plaintiff 
was bound to render services for the 75% 
share of the fee. He cannot now claim that 
the sums paid to him by his attorneys were 
not taxable income. Mertz v. Hickey. U.S. 
D.C., No. Dist. of N. Y., July 29. 


Gift Tax 
Annuities to replace potential dividend 
income not taxable gift. Under will two 
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brothers received certain stock subject to 
their paying all dividend income to their 
sister for life. In event of sale of the stock, 
they were to pay their sister the equivalent 
of such dividends which amounted to $12,- 
602 annually. The brothers sold the stock 
and to discharge their obligation they gave 
their sister $3,150 in cash and purchased 
annuities at a cost of $179,284. The Com- 
missioner, arguing that the value of the 
sister’s interest in the stock was only $68,- 
789, contended that a taxable gift took 
place. HELD: The brothers purchased the 
annuities to provide that income for their 
sister upon which their receipt of the stock 
was conditioned. She released her claim to 
the annual dividend payments. There was 
no donative intent. They merely carried out 
the responsibility with which they were 
charged. Thus a taxable gift did not occur. 
Seaman v. U. S.—CCA (7), No.. 8787 ff. 
July 12. 


Estate Tax 
Actual life expectancy controls in eval- 
uating annuity contracts. Administrator 
c.t.a. reported the value of three annuity 
contracts left by the decedent for the life 
of his sister, at $11,706. The contracts pro- 
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vided for monthly payments of $117 to de- 
cedent’s sister for life. At time of his death, 
the sister was 63 years of age and suffering 
from an incurable disease. Were it not for 
her condition her normal life expectancy un- 
der the standard tables was 16 years. Ac- 
tually, however, it appeared that she had 
but one or two years to live. She died 18 
months after her brother. In computing the 
value of the annuities for estate tax pur- 
poses, the Commissioner looked to the life 
expectancy tables, and determined the con- 
tracts to be worth $23,261. HELD: While 
the use of recognized life expectancy tables 
is generally proper, simplifies the adminis- 
tration of the revenue laws, and their use 
is prescribed by the Regulations, such ta- 
bles are only evidentiary and need not be 
controlling. The facts here clearly estab- 
lished that. the annuitant was doomed to die 
in a year or so. The value fixed for the con- 
tracts in the decedent’s return was a proper 
one. Denbigh v. Comm., Docket No. 8317, 
7 TC-No. 47, July 23. 

Remote reversion possibility causes in- 
clusion of trusts in estate. Appellant’s de- 
cedent and wife created two trusts in 1925 
and 1926, providing for income to wife dur- 
ing his life, and upon his death, to wife and 
daughter or the survivor of them. Upon the 
death of said survivor the trusts were to 
terminate, whereupon the funds were to be 
distributed under the laws of descent and 
distribution of Ohio, provided the heirs of 
the decedent and wife were “the same per- 
sons”. If decedent and wife left no common 
lineal descendants, 80% of the trusts were 
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to devolve to decedent’s collateral heirs. 
HELD: The trusts terminated only upon 
the death of the survivor of decedent’s wife 
and daughter. If he survived them the lineal 
descendants could only be determined upon 
his death and an expectancy in the trust 
funds could not ripen into title until then. 
In the event all of the common lineal de- 
scendants predeceased the grantor and no 
collateral heirs qualified to take survived, 
the corpora of the trusts would have revert- 
ed to the grantor. The possibility of such a 
reversion, however remote, not being ter- 
minated until the grantor’s death, the cor- 
pora of the trusts contributed by him are 
includible in his estate under Section 811 
(c). Beach v. Busey, CCA (6), No. 10210, 
July 15. 

Life insurance-annuity combination pur- 
chase with subsequent assignment does not 
remove insurance proceeds from estate. De- 
cedent procured three insurance policies in 
combination with simultaneous annuity 
contract purchase. Thereafter insured ir- 
revocably assigned the policies, giving the 
assignee-beneficiary the right to further 
assign or surrender said policies. He did 
so, however, upon the assurance that he 
would receive small monthly payments, and 
that upon his death, the named beneficiaries 
would receive the proceeds. Decedent’s ex- 
ecutor claimed that this assignment was 
sufficient to take the transaction outside of 
the scope of the rule laid down in Helvering 
v. LeGierse, 312 U.S.531. HELD: The as- 
signment was not sufficient to deprive the 
decedent of all enjoyment. The LeGierse 
rule pertains. In transferring the policies 
the decedent still retained a life interest. 
This being so, within the purview of Sec- 
tion 811(c), the proceeds are taxable as 
part of the decedent’s gross estate. Burr v. 
Comm. CCA (2) No. 133, July 17. 


Revenue Bureau Rulings 


Employees’ Trust: Applicability of prior 
ruling where contributions suspended. The 
effect of a prior ruling respecting the quali- 
fication of an employee’s trust where the 
employer partially or fully suspends con- 
tributions under the trust, is set forth in 
P.S: 57. 


In the case of a pension trust or annuity 
plan, the suspension of contribution will 
have no penal effect if the employee bene- 
fits are not affected by the suspension, and 
if the unfunded past service cost does not 
at any time exceed.the unfunded past serv- 
ice cost as it existed as of the date of the 





creation of the plan. Where the suspension 
in contributions affects employee benefits, 
or the unfunded past service cost does so 
exceed the said creation date cost, such sus- 
pension in payments will be considered as a 
partial or full permanent termination of the 
plan. 


In the case of profit sharing and stock 
bonus plans, failure by the employer to 
make contributions in accordance with a 
definite formula provided under the plan, 
makes prior rulings inapplicable. 


Taxation of income where corpus can be 
used for support. The income of a trust is 
not taxable to the grantor merely because 
the principal may, in his discretion as fi- 
duciary or in another’s discretion, be ap- 
plied to the support of beneficiaries whom 
the grantor is legally obligated to support. 
If it is actually so used, the grantor is tax- 
able in accordance with Sec. 167(c) of the 
Code G.C.M. 24946 (See page 288). 


Transfers in divorce and _ separation 
agreements—computing amount of taxable 
gift. Under Section 1002 of the Internal 
Revenue Code “where property is trans- 
ferred for less than an adequate and full 
consideration in money or money’s worth”, 
the excess value over the consideration paid 
comprises a taxable gift. The Bureau takes 
the position that a transfer in settlement 
or release of inheritance and like rights is 
a gift. However, transfers made pursuant 
to legal separation agreements or divorce 
decrees in release of support rights, “may 
constitute a consideration in money or mon- 
ey’s worth”. Thus, to the extent that such 
a transfer does not exceed the reasonable 
value of the wife’s support rights, it is to 
be treated as having been made for ade- 
quate and full consideration. F.T. 19, 1946- 
16-12367, August 19. 


a, 


Current Articles 


A Re-examination of May v. Heiner (Trans- 
fers in Trust Before and After March 3, 1931), 
By DuBois J. Gilltte: Taxes, September. 


The New Reverters Regulations, by Robert 
E. Nelson: Ibid. 


Income Tax on Annuity Payments, by Wal- 
ter D. Freyburger, Ibid. 

Estate Planning: The Spectator. August. 

Estate Planning—Role of the Accountant, 
by Edward N. Polisher: Journal of Account- 
ancy, August. 
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High Taxes to Continue 


Continuation of current high tax rates 
through the next year, on individual and cor- 
poration incomes was foreseen by Senator 
Walter F. George of Georgia. There might be 
a cut in excise taxes, he hinted, in order to 
spur production of items now bearing heavy 
special rates. 


The Finance Committee chairman forecast 
“no substantial change” in rates other than 
excises, citing two reasons: 


1. “The budget is still entirely too high, and 
we must, therefore, raise as much revenue as 
we possibly can.” 


2. The difficulty of drafting a thorough tax 
revision bill “of constructive nature” to take 
effect prior to 1948. 


One development which could throw Sen. 
George’s calculations out of kilter would be 
the election of a sizable group of Congress- 
men committed to lower tax rates, in which 
event, a “quickie” bill might be enacted to 
take effect by mid-year. 

Mr. George, however, wants to avoid such 
legislation and to draft, after full deliberation, 
a comprehensive measure which will enable 
all taxpayers to reckon just what they will be 
required to pay in 1948 and 1949, 
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New Ruling on Obligation Trusts 


ARLY in the “New Era” of taxation 

the U. S. Supreme Court laid down the 
doctrine (Douglas v. Willeuts, 296 U. S. 1) 
that the income of a trust used to discharge 
a legal obligation of the grantor is taxable 
to him even though he has completely part- 
ed with all rights to the trusteed property. 
The doctrine was extended to the situation 
where the trust income might be applied 
to such purpose in the discretion of the 
trustee or other disinterested person, not- 
withstanding that the income is not ac- 
tually so employed. (Helvering v. Stuart, 
317 U. S. 154). 


The injustice of the latter phase of the 
doctrine led the Congress in 1943 to add 
Section 167(c) to the Internal Revenue 
Code specifically taxing only the income ac- 
tually applied for the support or mainte- 
nance of the beneficiary whom the grantor 
is legally obligated to support or maintain. 
This still left open the question in the case 
where the principal rather than the income 
could be used for the stated purpose. That 
doubt has just been removed by a ruling of 
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the Chief Counsel of the Bureau of Inter- 
nal Revenue (G.C.M. 24946) to the effect 
that the grantor will be liable for the tax 
only when the principal is actually so used 
and only to the extent that the income of the 
trust for that year is not paid out or cred- 
ited to a beneficiary. 


Two points are suggested by these prin- 
ciples. First, in establishing a trust for the 
benefit of his wife, minor child or other le- 
gal dependent, the grantor should explicitly 
declare in the trust agreement that it is not 
intended to discharge his obligation but 
that he will continue to support and main- 
tain the beneficiary out of his personal 
funds. If this is the case, the income will 
not be taxed to the grantor. 


Second, it is now possible to have an al- 
ternate beneficiary or beneficiaries without 
fear of an unnecessary tax. In other words, 
a trust may be established to pay the in- 
come to the grantor’s adult children, with 
discretion in the trustee to distribute so 
much of the principal to the grantor’s wife 
as in its discretion is necessary for her sup- 
port. This arrangement would produce the 
following consequences: 


1. The income is taxable to the children 
rather than to the grantor, presumably 
in lower brackets. 


. There is no tax on payments to the 
wife. 


. There may be a gift tax depending 
upon the amount of property placed 
in trust, but this would merely reduce 
the savings in inheritance taxes ac- 
complished by thus removing the prop- 
erty from the gross estate. 


. There is a satisfying sense of secur- 
ity in that, if the grantor should be- 
come unable to care for his wife’s 
needs, the trust principal will be avail- 
able for that purpose. 


—————o 


Recent Legislation 


Two 1946 laws not previously reported here 
are: 

Louisiana Act 224, Sec. 3: Extends to na- 
tional banks as well as state trust banks the 
power to accept and administer charitable 
trusts. 


Mississippi S.B. 246: Provides procedure for 
release of powers of appointment. 
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Decisions 


These digests of current decisions affecting fiduciaries were reported by the 
following attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 
WASHINGTON: Charles T. Donworth—Donworth, Paul, Donworth & Smith, Seattle 


The complete roster of contributing legal editors appears in January and July. 


CHARITABLE TRuSTs — Gift to Trustees 
of Charitable Institution 


California—District Court of Appeal 
Estate of Clippinger, 75 A.C.A. 489, July 19, 1946. 


Decedent’s holographic will left the balance 
of her estate “to the trustees of the Order of 
the Eastern Star Home at Rockford, Illinois,” 
in the names of another person and herself. 
The will was executed less than six months 
prior to decedent’s death, and therefore the 
residuary gift, if for a charitable use, was 
ineffective as to all in excess of one-third of 
her estate (Probate Code Sec. 41). The direc- 
tors of the Home appeared and claimed the 
residue in their personal capacities, the cir- 
cumstances indicating that they were actually 
acting in behalf of the Home. 

HELD: (1) Testatrix meant the residue to 
go to the Home and not to the trustees indi- 
vidually. 

(2) The Home, an unincorporated charit- 
able association, is entitled to take under the 
will, but, being charitable, is limited to one- 
third. 

(3) The gift will be construed as in trust 
to carry out the objectives for which the asso- 
ciation was created. 


(4) Previous order instructing executor that 
on distribution of estate the residue was to 
go to Grand Chapter, Order of Eastern Star 
of the State of Illinois, was void, since court 
is without power to make order determining 
who may take under a will, except upon peti- 
tion for partial or final distribution or to de- 
termine heirship. Previous petition of execu- 
tor was not for any of these purposes. 


ee () : 
DISTRIBUTION — Husband’s Curtesy En- 
titles Full Possession of Premises 


New Jersey—Court of Chancery 
Anastasia v. Anastasia, 47 Atl. (2nd) 879. 


In 1912, when already married to the de- 
fendant, the intestate became the owner in 
fee of certain premises in Long Branch. She 
died seized of this property, whereupon the 
defendant, by virtue of his curtesy consum- 
mate, became entitled to one-half of the rents, 
issues and profits after first deducting items of 
expense and upkeep of the premises. Because 
of defendant’s failure to distribute any income 
from the property, complainants sought dis- 
covery and an accounting of the rents, issues 
and profits. Defendant alleged that after pro- 
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viding for necessary outlays, there were no 
profits. He contended his curtesy interest gave 
him those rights which he attributed to him- 
self, and further that he was entitled to ex- 
clusive possession of the premises. 


HELD: Defendant possessed an estate by 
the curtesy initiate during his wife’s lifetime. 
This ripened into a curtesy consummate upon 
her death. He was entitled to occupy the prem- 
ises as a freehold estate for his life, and is not 
required to account to the heirs at law. 


ee , 


LivING TRusTs — Revocation of Irrevoc- 
able Trust 
New York—-Court of Appeals 


Matter of Scholtz, decided July 23, 1946. 
8/29/46, front page.) 


(N.Y.L.J. 


The deed of trust provided for the payment 
of the income to the settlor’s son during his 
life, with the principal payable on his death 
to his descendants him surviving and, in de- 
fault, “to the Settlor’s next-of-kin under the 
laws of the State of New York at the date of 
her said son’s death, per stirpes and not per 
capita.” The settlor’s son was without issue. 
The settlor had two brothers, two sisters and 
two nephews and a niece who were the chil- 
dren of a deceased brother. The settlor sought 
to revoke the trust under New York Personal 
Property Law, Section 23 (which provides that 
a settlor may revoke a trust with the written 
consent of all the persons beneficially inter- 
ested), and sought to effect such revocation 
only with the written consent of her son. The 
ruling at Special Term (which was affirmed 
by the Appellate Division) was that not all 
the persons beneficially interested had con- 
sented; specifically that the settlor’s nephews 
and niece had not consented. The rulings below 
were based on the conclusion that the trust 
instrument created a remainder and that the 
settlor had not reserved a reversion. 


HELD: There was no clear expression of 
an intention to create a remainder. The direc- 
tions for the ultimate payment of the principal 
of the trust amounted to the reservation of a 
reversion, and accordingly the trust was re- 
vocable with the consent only of the settlor’s 
son. “Our decision in the present case is not 
inconsistent with the rulings in Whittemore 
v. Equitable Trust Co. (250 N. Y., 298) and 
Engel v. Guaranty Trust Co. (280 N. Y., 43), 
where the language of the trusts involved led 
this court in each instance to conclude that 
it was the intention of the grantor to create 
a remainder rather than to reserve a rever- 
sion.” 


NOTE: A similar result was reached in an- 
other recent case: Conroy v. Title Guarantee 
& Trust Co., 62 N. Y. (2d) 926, App. Div., 1st 
Dept. 
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LIvING Trusts — Trust Account in Sav- 
ings Bank Held Valid Without Delivery 


Massachusetts—-Supreme Judicial Court 
Cohen v. Newton Savings Bank, 1946 A.S. 903. 


In 1934 the testator, X, opened an account 
in the name of J, trustee for E. X signed the 
usual card for this type of deposit, and on the 
back signed a statement that he could control 
it and dispose of it as he saw fit, but on his 
death the full amount then standing to the 
credit of the account should be paid to E. 
Thereafter he made several deposits and with- 
drawals. He told her that he had put money 
in the bank for her in his name as trustee and 
that it was hers when she wanted it. He sug- 
gested once that she use it on a trip she was 
taking. The probate judge found that X never 
delivered the book to her and that she had 
no knowledge of the deposit until after his 
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death, that he intended to retain full dominion 
over the account until his death, and that he 
did not intend to create a present interest in 
the account in E. 


HELD: While it could not be said that the 
judge was plainly wrong in the above findings, 
except the last one, these findings did not 
justify the judge in his conclusion that the 
testator had no intention of creating a trust 
of the account. Delivery is not essential to 
the creation of a valid trust, but in an in- 
formal trust of this sort there must be notice 
to the cestui or some one in his behalf and 
at least an implied acceptance by the cestui. 
Also the fact that the donor retains possession 
and full control of the trust does not affect its 
validity. Here we have an express declaration 
of trust signed by the trustee, and as it was 
sufficient to establish a valid trust the decree 
of the judge that the account belonged to the 
estate rather than to E was wrong. 


NOTE: The court impliedly overruled the 
decision in Mulloy v. Charlestown Savings 
Bank, 285 Mass. 101, so far as it was incon- 
sistent with this opinion. 


Sa ’ 


Livinc Trusts — Survivor’s Interest in 
Joint Bank Deposits Subject to Trust 


California—District Court of Appeal 
Jarkieh v. Badagliacco, 75 A.C.A. 576, July 25, 1946. 


Decedent created two joint bank accounts 
with her daughter, who on decedent’s death 
succeeded to the accounts. 


HELD: The presumption created by the 
Bank Act that title to such an account vests 
in the survivor is only for protection of the 
bank and does not exclude possibility of a 
trust in the survivor. Here such a trust was 
found to exist in favor of the other children of 
decedent, it being shown that the mother did 
not intend that surviving joint tenant should 
have the accounts in their entirety. 
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PowErRs — Limitations — Self Dealing — 
Purchase of Estate Property by Admin- 
istrator’s Wife 


California—Supreme Court 


Strudthoff v. Yates, 28 A.C. 633, reversing 71 A.C.A, 
520, 162 P. 2d 845, abstracted in 82 Trusts and Es- 
tates 256 (Feb. 1946). 


Administrator of a heavily encumbered es- 
tate obtained court order pursuant to which 
he borrowed moneys from his wife secured 
by trust deed on estate property. Later the 
court authorized compromise of the indebted- 
ness by transferring the property to the ad- 
ministrator’s wife in consideration of her pay- 
ing a further sum of $1,000. The evidence 
showed that the transactions were carried 
through in good faith, without fraud on part 
of administrator or his wife. 


HELD: The transaction was valid and not 
within statutory prohibition against an exec- 
utor or administrator purchasing property 
or claims against the estate. The decision rests 
upon fact that money was borrowed and trans- 
fer to the administrator’s wife was had pur- 
suant to court orders. Further, the order ap- 
proving the compromise had become final and 
was not subject to collateral attack on ground 
of intrinsic fraud. 


a ; 
PERPETUITIES — 
Power Separated 


Invalid Discretionary 


Pennsylvania—Supreme Court 
In re Yeager’s Estate, 47 A (2d) 815. 


In creating a trust, testator named a bank 
as trustee and directed that “the proceeds of 
this fund be supervised by the officers” of the 
bank under the conditions named in the will 
and that the income be paid to named indi- 
viduals and institutions. It was also provided 
that “At. the death or dissolution of any 
beneficiary their or its share of the proceeds 
of this fund shall be allocated to the remaining 
beneficiaries share and share alike or if any 
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of the blood relatives of the beneficiaries 
named in this will are actually in need of 
financial assistance thro’ sickness or misfor- 
tune, the decedent’s portion of their assign- 
ment as set forth may be applied to the re- 
lief of such person or persons at the discre- 
tion of the bank by its Directorate — this 
includes any of the beneficiaries or their ‘im- 
mediate families’ — named in this will 
whether participants in the Trust Fund or 
otherwise.” There was no ultimate disposition 
of principal. A petition to terminate the trust 
was signed by the trustee and all of the in- 
come beneficiaries except one who had died. 


The court below held that the provision 
giving discretionary power to the trustee to 
distribute portions of the trust estate violated 
the rule against perpetuities but could be sep- 
arated from the other provisions of the trust 
without defeating the testator’s purpose and it 
would be contrary to testator’s intention to 
allow the trust to be terminated. The benefi- 
ciaries and the trustee took separate appeals. 


HELD: Affirmed. There is no question that 
the provision violates the rule against per- 
petuities since it extends the discretionary 
power given to the trustee for the entire life 
of the trust and beyond the period permitted 
by the rule. However, the invalid provision is 
but a mere incident to the main lawful purpose 
of testator in creating the trust — i.e. the 
gift of the income to the named individuals 
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and charitable and religious organizations, — 
and can be separated. 

The Act of April 14, 1931, P.L. 29, under 
which appellants contend that the trust should 
have been terminated by the court since all 
parties in interest have so agreed, has no ap- 
plication, for the reason that the corporate 
beneficiaries have not a vested remainder. They 
are entitled only to the income of the trust 
fund. 

—Staff Digest 
(I) 

WILLs — Construction — Devise of Re- 
mainder to Testator’s Heirs 


Massachusetts—Supreme Judicial Court 
Hendrick v. Mitchell, 1946 A.S. 913. 


Petition for declaratory judgment to de- 
termine title to real estate devised under the 
will of X. X was survived by a widow, F, and 
a mother, A. By his will he devised and be- 
queathed his estate to F in trust to use such 
sums as should be sufficient to provide her 
with the comforts previously enjoyed by her, 
etc., including the support of A. He then pro- 
vided that if on F’s death A should be living, 
one-half the funds and estate should continue 
in trust for her and the other half made over 
and conveyed to the persons who were his 
heirs at the time of his decrease. He further 
provided that “if at the time of my decease my 
mother shall not be living” the estate should 
be paid and conveyed to those who were his 
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heirs at the time of his decease. A predeceased 


F, and this contingency was not expressly 


covered by the will. The petitioners were the 
trustees under F’s will and they had abandoned 
all claim to the real estate except the one 
parcel now before the court. The probate judge 
ruled that on F’s death the real estate vested 
one-half in F and one-fourth each in two 
living children of A. 

HELD: The ruling was correct. Consider- 
ation of the will as a whole leads to the con- 
clusion that in the second contingency the 
words “my decease” should read “my wife’s 
decease,” the word “wife’s” being accidentally 
omitted. The estate therefore would vest in 
the testator’s legal heirs, but should be actual- 
ly conveyed to them by the trustees of X’s 
estate. The fact that F received the use of 
the property for life did not prevent her from 
inheriting half as an heir. 


a Oe 


WILLs — Construction — Insufficiency of 
Trust Fund to Provide Stated Shares 


Connecticut—Supreme Court of Errors 
Redpath v. Auchincloss, 132 Conn. 690. 


Action for construction of a will in which 
the testatrix directed that her residuary estate 
be divided into three trusts. She then directed 
that each of these trusts, herein called parent 
trusts, be subdivided into subtrusts for each 
child, who was alive at the death of the testa- 
trix, of her son and two daughters, the prin- 
cipal of each subtrust being sufficient to pro- 
vide an annual income of $7,500 each. The 
trustees were also directed to set apart for 
any grandchild, born after the death of the 
testatrix, a subtrust sufficient to produce an 
annual income of $7,500 out of the trust fund 
for the parent of such child. The will also di- 
rected the trustees to hold the corpus of two 
or more trusts in one or more consolidated 
funds in which the separate trusts shall have 
undivided interests. 


At the time of the death of the testatrix her 
son had three children and after her death 
another child was born. The third of the estate 
available for the parent trust for her son 
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produced a net annual income less than $22,500 
per year so that no principal would be avail- 
able for a subtrust for the fourth child, born 
after the death of the testatrix. 

HELD: The intent of the testatrix was to 
treat equally the children of each of her own 
children, whether born before or after her 
death. She evidently believed that after the 
subtrusts were set up for each of the grand- 
children living at the date of her death a suffi- 
cient balance would be available out of which 
trusts might be set up for afterborn grand- 
children. The testatrix obviously did not con- 
sider the condition which confronts the trustees 
due to the insufficiency of the trust fund to 
provid efour subtrusts to produce a net annual 
income of $7,500 each. 


The Court will not speculate upon what she 
might have done had she foreseen the present 
situation, because she had no intention about 
the matter. It will not direct the trustees to 
give effect to the general plan for equality 
in the treatment of grandchildren, whether 
born before or after her death, when to do so 
would necessarily require the Court to set 
aside the clearly expressed intent as to the 
method of distribution. 


At the death of the testatrix each grand- 
child then living became vested with a right 
to the subshare provided for him or her in the 
will. The provision empowering the trustees 
to hold the corpus of two or more trusts in a 
consolidated fund, amounts to no more than 
authority to adopt that course in the admin- 
istration of the trusts. It affects the manage- 
ment of the property, not the right of each 
grandchild to receive a portion of the fund 
constituting the parent trust. 


0. 


WILLs — Construction — Meaning of 
“Station in Life” — Decision of Trustees 
Controls 


New Jersey—Court of Chancery 
Hicks v. Jones, 47 Atl. (2d) 894. 


Testator left an estate in excess of $800,000. 
After providing for an annual income to his 
mother in the amount of $1,200, and making 
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certain provisions for his two sisters, he di- 
rected that the income from the entire residue 
be paid to his wife for her life, stating further: 
“and in case the income so directed to be paid 
to her at any time shall be insufficient, in the 
opinion of my executors or trustees, to provide 
her with all the necessary comforts, conven- 
iences and enjoyments of life, suited to one in 
her station, then, and in such case, I give unto 
her so much of the principal of my estate as 
in the opinion of said executors or trustees 
may be necessary for such purposes.” 

Decedent’s wife contended that, under the 
foregoing provision, she was entitled to what- 
ever payments from principal she felt she re- 
quired for her comfort, convenience and enjoy- 
ment. She contended it was obligatory upon 
the executors and trustees to respect her 
wishes alone in this connection. The fiduciaries 
sought to determine whose judgment was to 
control. 

HELD: Judgment for complainants. The 
testator specifically stated that in case of 
insufficiency of income, in the opinion of the 
executors, principal could be invaded. He im- 
plied sufficiency of income and thought in 
terms of possibilities, not probabilities. The 
decedent was desirous of having his wife main- 
tained in the comforts of life commensurate 
with the station of life which they mutually 
enjoyed while he lived. He did not want her to 
engage in enjoyments of life “tinctured with 
extravagance, exorbitance and lavishment.” 
From all of the facts, it was to be concluded 
that testator wanted his wife to continue in 
her usual mode of living, with the responsi- 
bility of what constituted adequacy of income 
to accomplish this objective, resting upon the 
shoulders of the executors and trustees. 


———o 


WILLs — Probate — Sufficiency of Evi- 
dence of Undue Influence 


Washington—Supreme Court 
Estate of Mary J. McGilligan, 170 Pac. (2d) 661. 


Testatrix made a will in 1937, making a de- 
vise to her brother, Wendell, and leaving the 
bulk of her estate to her husband. In 1943 the 
testatrix commenced an action for divorce 
against her husband, which was dismissed at 
the time he went into service in June, 1943. 
From that time until the death of the testa- 
trix, her husband was absent. 


295 


In May, 1944, while the testatrix was in a 
hospital with a heart disease, she requested 
Wendell to bring to her certain papers from 
her home, including a sealed envelope marked 
“Last Will and Testament.” The testatrix re- 
quested him to take that paper to a lawyer 
and have a will drawn in legal form embodying 
the provisions therein contained. This was done 
and the will was executed on May 6, 1944, at 
the hospital, in the presence of two nurses 
who acted as witnesses. No others were 
present when the will was signed. In the 1944 
will the testatrix bequeathed $1.00 to her hus- 
band, and left her estate to Wendell and an- 
other brother. The two nurses testified that 
the testatrix was of sound mind at the time 
the will was executed, and her physician, who 
had attended her for ten years and who saw 
her every day while she was in the hospital, 
testified that the testatrix was of sound mind 
and that while she was a sick woman phys- 
ically, she was able to do whatever she wanted 
to do from a mental standpoint. 


The 1937 will was probated and Wendell 
brought this action to revoke the probate of 
the 1937 will and to probate the 1944 will. 
Testatrix’ husband alleged that the 1944 will 
was procured by Wendell and another brother 
by the exercise of undue influence upon their 
sister at a time when she was sick mentally 
and physically and contended that Wendell 
actively participated in the preparation of the 
will executed in 1944 and that there was such 
fiduciary relationship between the testatrix and 
Wendell as to raise a presumption of undue 
influence. It did not appear that Wendell ever 
suggested to his sister what the contents of 
her will should be. The 1944 will was prepared 
in accordance with the provisions of a will 
drafted by the testatrix prior to the time she 
entered the hospital. 

HELD: The decree revoking the probate of 
the 1937 will and admitting to probate the 
1944 will, affirmed. There was no evidence 
of any fiduciary or trust relationship between 
testatrix and respondent which would raise a 
presumption of undue influence. Testatrix had 
never reposed any special confidence in her 
brother nor had he ever accepted any trust on 
her behalf. To vitiate a will, there must be 
more than influence. There must be undue in- 
fluence at the time of the testamentary act 
which interfered with the free will of the 
testatrix and prevented the exercise of judg- 
ment and choice. 
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